
Circuit Court, S. D. New York. March 3, 18732

THE ELEDONA.

[10 Blatchf. 511.]1

MARITIME LIEN FOR MATERIALS—PAYMENT TO
CONTRACTOR—CONTRACTOR'S CREDITORS.

The master of a vessel made a written, contract with persons described in it as shipwrights and spar
makers, to furnish a mast to the vessel, for an agreed price. He had the money to pay for it. The
contractors ordered it from the libellant, and took it from his yard, and put it into the vessel, and
the master paid the contractors for it, but they did not pay the libellant. Held, that the libellant
had no lien on the vessel for the value of the mast.

In admiralty.
Augustus P. Smith, for libellant.
Charles Donohue, for claimant.
WOODRUFF, Circuit Judge. The decree herein [Case No. 4,340] should be af-

firmed. The master of the brig made a contract for the mast in question, with third parties.
He made no contract express or implied with the libellant. He did not procure, nor at-
tempt to procure, the mast upon credit; certainly not from the libellant. With money in his
possession, he bargained with third persons for the mast, to be made and put in upon his
individual personal responsibility. The contract bound him to pay on performance of the
contract. There was no idea of credit to any one, save that necessarily involved in begin-
ning the making of the mast, and placing it in the vessel, in confidence that the purchaser
will thereupon make payment. That payment the master made with funds in hand.

Had the contractors gone to a ship yard, and purchased a mast, without mentioning the
ship into which it was to be placed, there could be no pretence that the seller could, on
ascertaining what, in performance of their own agreement, they had done with it proceed
against the vessel therefor, and recover, notwithstanding the master had paid therefor to
the parties with whom he contracted. The master, by entering into the agreement which
he made, did not constitute the contractors his agents to purchase a mast on the credit
of either himself or the vessel. Nor did the master, by going to the yard at which the
mast was made, or by anything which, I think, the proofs establish, create a liability to
the libellant, either on his own part or that of the vessel. All that he did was in entire
harmony with his relation to the contractors. They took him to the yard where the mast
was to be made. It had, in fact been already ordered. Of course, he had an interest in the
subject. He would, of course, state, if enquired of, the dimensions of the spar, though I
greatly doubt that he did that. Those dimensions

Case No. 4,341.Case No. 4,341.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

11



had already been given, and been furnished by the contractors to the libellant, and, from
the memorandum furnished by the contractors, they were entered in his book, with the
price at which, on the application of the contractors, the libellant had agreed to make it.
The libellant was informed that the master of the brig would come up to see the stick;
and he testifies that he went up, with Fowler, to see the stick. He knew nothing of the
relations between the contractors and the libellant. There was nothing to suggest to him
that the contractors were not simply performing their contract. That contract described
them as shipwrights and spar makers, and nothing appears to have indicated to the master
that the spar was not in progress at a yard which was under their own direction or con-
trol. Certainly, there was nothing to suggest that the person he saw at the yard was acting
independently of those contractors and looked to him in any wise for payment. Even the
libellant in his own testimony, does not show that the master had any negotiations with
him, or that the price of the mast was at any time mentioned to the master. Had that been
mentioned by the libellant, it would, obviously, have led to explanation, and the master
would have been apprised, if, in fact, it was true, that the libellant proposed to look to
him, or to the vessel, for the payment of $150 for a mast for which he had agreed to pay
other parties.

The libellant was, possibly, misled; but, if so, it was his own fault. Very slight diligence,
indeed, very natural and obvious inquiry, would have informed him that the master had
funds; that he had agreed with other parties for the mast; and that the purpose of his
call at the yard was precisely what the libellant had been informed he would come for,
namely, not to buy a mast, not to negotiate for a mast, but to see the stick, and so judge of
its fitness for the purpose, and nothing else. Again, the libellant was directed by the per-
son who ordered the mast to send the bill to Pierce & Co., No. 9 South street; and this
was assented to. They are not shown to have had any connection with the vessel or, the
master. In short, the libellant did not furnish the mast to the vessel, nor to the master, but
to those who had agreed with the master to furnish it, who ordered it from the libellant
and who received it at the yard and placed it in the vessel.

If the libellant acted under any mistake, it was due to his own carelessness. He did
not put the mast in the vessel. He learned that those who ordered it had taken it away.
He could not have supposed that the master of the vessel was about to put in the mast
himself. Nor does it appear that he intended to give credit to any one. He did not deliver
it. He was not bound to deliver it until paid for. The mast appears to have been taken
without his actual knowledge at the time. If he had then followed the mast, and made
known to the master that the mast had not been paid for, or if, without that, he had no-
tified those on board that he had not delivered the mast, and had demanded it, he might
have protected himself.
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The case is not at all within the cases of The Grape Shot, 9 Wall. [76 U. S.] 129, and
The Lulu, 10 Wall. [77 U. S.] 192. In each of those cases, the master had no funds in
fact, and, in each, the master did order the supplies on credit.

The conclusions I have thus stated, from the evidence of the actual transaction, render
it unnecessary to consider the other grounds urged for the dismissal of the libel, or those
fully stated in the opinion of the court below.

A decree dismissing the libel, with costs, must be entered, in affirmance of the decision
of the district court.

1 [Reported by Hon. Samuel Blatchford, District Judge, and here reprinted by permis-
sion.]

2 [Affirming The Eledona, Case No. 4,340.]
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