
District Court, D. Maine. May, 1879.

THE E. K. DRESSER.

[2 Hask. 349.]1

LANDING GOODS FROM FOREIGN PORT WITHOUT PERMIT—ACT OF 1799.

The carrying of salt by a fishing vessel to the Bay of Chaleur and bringing the same to the port of
departure and there landing the same is not bringing goods from any foreign port or place in vio-
lation of section 50, of the act of 1799 [1 Stat. 665], even though the vessel touched at a foreign
port near the Bay of Chaleur for wood and water.

Libel in rem by the United States to recover the penalty provided by section 50 of the
act of congress of 1799, for bringing goods from some foreign port or place and landing
the same without a permit. The owners appeared and made claim and answer that they
had not brought goods from any foreign port or place.

George P. Talbot, Dist Atty., for libellant.
William L. Putnam, for claimants.
FOX, District Judge. I am clearly of opinion that there has not been any penalty
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incurred by a violation of section 50 of the Act of 1799. This section declares “that no
goods, wares or merchandise brought in any ship or vessel, from any foreign port or place,
shall be unladen or delivered from such ship or vessel, within the United States, but in
open day, &c, nor at any time without a permit from the collector and naval officer, if any,
for such unlading or delivery; and if any such goods, &c, shall be unladen or delivered
from any such ship or vessel, contrary to the direction aforesaid, the master or person
having the charge or command of such ship or vessel, and every other person who shall
knowingly be concerned or aiding them in removing, storing or otherwise receiving the
said goods, &c, shall forfeit and pay severally, the sum of $400 for each offense, and shall
be disabled from holding any office of trust or profit under the United States for a term
not exceeding seven years.”

To bring the cause within this section, it must appear that the goods were brought
from a foreign port or place, and that they were unladen without a permit.

Is a fishing vessel which follows the business of fishing solely on the high seas, sailing
from and returning to this port, not having made a harbor throughout the voyage, within
the provisions of this section? Can she, legally speaking, be said to come from a foreign

port or place as understood1 in this section, when she returns from such a voyage?
This question, in my opinion, is fully and satisfactorily answered by the opinion of Sto-

ry, J., in The Eliza [Case No. 4,346]. In that ease, the boat left Boston with the object of
putting certain goods on board a vessel, which it was understood she would fall in with
off Boston harbor; and she was accordingly seized for an alleged violation of section 1,
of chapter 129, of the act of 1812 [2 Stat. 778], which provided, that if 41 vessel, owned
in whole or in part by a citizen of the United States, shall depart from any port of the
United States, “for any foreign port or place,” without giving bonds, &c, the vessel and
cargo shall be forfeited.

Judge Story, in his opinion on page 7, says: “It is urged that the being bound to the
high seas without the jurisdictional limits of the United States is being bound to ‘a foreign
place’ within the meaning of the statute. I consider this construction entirely untenable on
principle and authority. It is clear to my mind, that a foreign port or place in the statute
means a port or a place exclusively within the sovereignty of a foreign nation. Such has
been the construction of the same words in section 3, c. S, of the act of 1828, by the
supreme court of the United States. Such has been the uniform construction in the dis-
trict and circuit courts of this circuit, in cases where words of similar import have been
drawn into controversy, and I shall therefore content myself with a bare expression of my
opinion on this point, without entering into the reasons which cogently press it upon me.”

The ocean is the great common highway of all nations, and is foreign to none; no
nation has any sole and exclusive jurisdiction over it, and a vessel, pursuing her voyage
upon the high seas, cannot be said to have been within or subject to any foreign jurisdic-
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tion. The course and terminus of the voyage—the port from which she sails and to which
she returns, describes and controls the description and character of the voyage which she
has pursued.

Does it in any manner change the legal effect that, in the present case, this vessel in the
course of her fishing voyage touched at Port Mulgrave, N. S., for wood and water? Does
the fact that for this purpose and for this alone she went within a foreign jurisdiction with
this salt in her hold, not as cargo, but as part of her necessary outfit, constitute that port
a foreign port or place from which the salt has been brought, so as to incur liability to
a penalty if landed without a permit? In my view, her touching at Port Mulgrave, in the
manner and for the purpose she did, is entirely immaterial, and cannot affect the question.
It was strictly a port of call for the very necessaries of life, wood and water, and not for
purposes of trade and commerce. This salt in any legal sense cannot be said to have been
brought from Port Mulgrave; it was never owned there; it was not bought there, or there
taken on board; and, for the purposes of commerce, was never in reality within the juris-
diction of Nova Scotia. Its connection with the vessel commenced when it was taken on
board at Portland, and it accompanied and remained with her until it was actually used
for curing the fish on her return. The voyage, so far as this article is in question, began
and terminated at Portland; that was the place from whence it was taken, and the only
place from which it was taken on the voyage, as I consider.

The fact, that this salt was on board the vessel whilst she was thus casually and from
necessity in a provincial port cannot, as I think, justify a construction that it was, within
the meaning of this section, brought from a foreign port, any more than it would, in case
the vessel, whilst running through the Straits of Canso, had been by the wind or tide set
so near the shore, as for a time to be sailing in the waters of tape Breton or Nova Scotia.
Could it with any reason be urged, in such a case, that a permit was requisite because
the vessel, with the salt on board, had thus sailed in provincial waters, or had even been
compelled to anchor for a time within a short distance of the shore? No one, I think,
would insist that a permit was requisite in such a case, and yet the fact would be that the
vessel and salt had been within a foreign jurisdiction.

I suppose that invariably fishing vessels in
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the Bay of Chaleur are obliged to touch for wood and water at some place on the shores
of the bay, or in that vicinity; yet, I believe that this is the first case in which the govern-
ment has thought fit to contend before the courts, that thereby such vessel had been to a
foreign place, so as to require a permit for landing anything then on board, or her cargo
which had been caught on the voyage, because, in my view, if a permit was necessary for
landing the salt, for the reason that it was brought from Port Mulgrave, for a like reason,
a similar permit was required for the fish which were then and there on board, for the
salt and fish were there at the same time in the vessel at Port Mulgrave, arriving at and
departing from there together.

In common parlance, this vessel would not be described as having come from Port
Mulgrave. She was from a fishing cruise, performed on the ocean, beginning and termi-
nating at Portland. Her touching at Port Mulgrave, it must be remembered, was not for
the purposes of trade; the salt was not taken there for any such object; but she was in
that port only for the moment, and for the very necessaries of life. It would never be said
that a vessel from Cuba, with a cargo of sugars, touching at Holmes' Hole for orders only,
had brought her cargo of sugars from Holmes' Hole; but all would admit that they were
brought from Cuba; and so also, Port Mulgrave could never be understood or described
as the place from which this vessel brought this salt, which was on board both when she
passed within and without the jurisdiction of Nova Scotia. If she had gone there for the
purpose of trade, with a cargo on board to dispose of, had there entered at the custom
house and endeavored to sell her cargo, and, for want of a market, had been obliged to
return with her outward cargo, it might be claimed that such cargo was brought from
such foreign port; but the reason fails entirely, when the vessel does not make the port
for trade, but from necessity, neither entering nor clearing at the custom house, remaining
only long enough to relieve such necessity, and having no cargo on board in the usual and
ordinary acceptation of the word. Libel dismissed.

1 [Reported by Thomas Hawes Haskell, Esq.]
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