
District Court, D. Massachusetts. Sept., 1860.

THE E. H. FITTLER.

[1 Lowell, 114.]1

SHIPPING—UNLOADING CARGO—USAGE OF PORT—SELECTION OF WHARF.

1. It seems, that the consignee of goods under a bill of lading, if he is the only person having cargo
on board the ship, or all the consignees, if unanimous, have the right to direct the master to
unlade at any usual and convenient wharf at the port of discharge.

[Cited in O'Rourke v. Tons of Coal, 1 Fed. 620; Teilman v. Plock. 21 Fed. 351; The Mascotte, 2 C.
C. A. 400, 51 Fed. 608.]

2. In the case of a general ship having the goods of several shippers, the master may lawfully proceed
to any such wharf without consulting the shippers.

3. It seems, that, by the usage of the port of Boston, a majority of the shippers, that is, those who
pay the greater portion of the freight, may choose the wharf. If so, the choice must be notified to
the master before he has himself come under liabilities to the wharfinger of a wharf chosen by
himself.

[Approved in The Boston, Case No. 1,671. Cited in Devato v. 823 Barrels of Plumbago, 20 Fed.
518.]

[4. Cited, with other cases, in The Boskenna Bay, 22 Fed. 665, to the point that on a ship's arrival,
it is the master's duty to give reasonable notice of the time and place of discharge.]

Libel in admiralty for damages alleged to have been occasioned by a refusal of the
master of the brig to land the libellant's goods at East Boston. The libellant's agents at
New Orleans shipped cotton to him at Boston, under the ordinary bill of lading. The brig
arrived in the harbor on a Saturday night, and on Sunday her agents at this port sent an
order to the master to haul to Union wharf, which he did early on Monday. Soon after
he had made fast, and discharged his tug-boat, he received an order from the libellant to
haul to Grand Junction wharf, at East Boston, which he refused to do. Some negotiation
was had on that day and the next, between the libellant and the agents of the vessel;
but the cotton was eventually landed at Union wharf, and was received by the consignee
without any waiver of his rights, and he now sues to recover as damages the expense of
trucking his goods, which was equal to about one-third the amount of his freight.
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The libellant owned the greater part in bulk and value of the whole cargo, and was
to pay the major part of the whole freight; but there were several other consignments of
cotton, tobacco, and hides to several different persons.

J. T. Morse, Jr., for libellants.
J. A. Loring, for claimants.
LOWELL, District Judge. This case has been very carefully presented in evidence

and argument. The question is, what are the respective rights and duties of the carrier
and the consignees as to the wharf at which goods shall be landed by a general ship?
The dicta of Mr. Justice Buller, and the other judges, in Hyde v. Trent & M. Nav. Co.,
5 Term R. 389, 397, are cited in all succeeding books as the foundation of the law upon
this subject. “A ship, trading from one port to another, has not the means of carrying the
goods on land; and, according to the established course of trade, a delivery on the usual
wharf is such a delivery as will discharge the carrier.” When the case came up for adjudi-
cation in England, however, it was decided in the common pleas, the exchequer chamber,
and the house of lords, that the carrier is bound to deliver to the consignee; and, if he
intends to rely on a substituted delivery, he must plead that his delivery was according
to the practice and custom usually observed in the port or place of delivery. Gatliffe v.
Bourne, 4 Bing. N. C. 314, 3 Man. & G. 643, 7 Man. & G. 850. And so is the weight of
modern authority. Abb. Shipp. (8th Eng. Ed.) 378; Humphreys v. Reed, 6 Whart. 435;
Ostrander v. Brown, 15 Johns. 39; Hemphill v. Chenie, 6 Watts. & S. 62; Wardell v.
Mourillyan, 2 Esp. 693; Ang. Carr. § 298 et seq.

It has been recognized as the usage of this and other ports, for the master of a general
ship to go to a suitable wharf, and notify the consignees, who then take their goods from
the wharf. The Tangier [Case No. 12,265]; Cope v. Cordova, 1 Rawle, 203. So that the
general rule is now settled, and it would not require evidence in each case, that such a
delivery is sufficient.

But the precise point in this case, namely, what is the usual wharf, and who is to point
it out, was not directly involved in these decisions or any others, that I have seen.

The libellant offers evidence that, by the usage of this port, the consignees have the
right to order the master to go to any commodious or suitable wharf, and his witnesses
concede that, excepting in some particular trades not now involved, if no such order is
given, he may choose for himself. This concession avoids the effect of a considerable part
of the claimant's evidence, which showed, as do some of the decisions incidentally, that
the master of a general ship, with an assorted cargo for several consignees, does not usu-
ally, and cannot conveniently, stop to collect the votes of his consignees before proceeding
to haul in.

It appeared in evidence that there are many cases, as where the cargo is heavy or per-
ishable, in which it is of the greatest consequence to the consignees whether their goods
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are landed at one place or another; and, that, generally speaking, it is a matter of no proper
concern to the master. It appears that masters are in the habit of going to the wharf at
which the best terms are offered them in “return wharfage,” as it is called; but as the car-
go pays the wharfage, any commission or percentage on its amount ought to belong to the
owners of the cargo; and no court could consider this a valid reason for giving the choice
of place to the master. A single consignee of a heavy cargo coming coastwise may find
his cartage equal in amount to his whole freight. Take a cargo of iron rails, ordered by a
railway company that has its wharf and track at the north end of the town, is it reasonable
that the master should, for the sake of a petty percentage on what the company itself pays,
land the cargo at South Boston, where ships may be scarce, and return wharfage high,
against the known wish of the owners of the goods?

This statement of the interests of the parties of itself exhibits their rights, at least where
there is but one consignee, or where the consignees are unanimous; for it may be safely
laid down as a proposition of law, that as between two points within the port equally
convenient for the earner, he must deliver at that most convenient for the consignee, if
seasonably asked to do so. It would be for the carrier to show a usage to the contrary, and
then to establish its reasonableness. In the case of one consignee of the whole cargo, hav-
ing his place of business at the port, and readily, accessible, it might be worthy of serious
consideration, if the case were now before me, whether the master must not consult with
him at all events.

When there are several consignees, the case is different. The master cannot conve-
niently consult them, and is not bound to do so. Here the evidence shows the course of
trade to be, that the majority, that is, those who together pay more than half the freight
have the right to choose the wharf. This is reasonable, because it is of no special moment
to the minority whether the master or the majority choose a suitable wharf; and it is as
convenient and just a mode of ascertaining the majority as any other. The merchants ap-
pear to be unanimous about it, that is, that the power of the majority is as great as that
of the whole. Some shipmasters, and perhaps one or two merchants, know of no custom
at all about the matter, though nearly all the witnesses say that, either by courtesy or by
right, the choice in fact usually lies with the consignees of the cargo.

It being shown, however, that in the case of a general ship, this right is often unimpor-
tant and is waived, and is presumed to be
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waived unless notice is given; and this whether one person alone, or several together, con-
stitute the majority, the consignees ought to be careful to give their notice in due season.

This vessel had her agent in Boston, who, in good faith, engaged the berth at Union
wharf, and the vessel was hauled in, and made fast, and her tug was discharged. I cannot
tell what inconvenience and damage might result to a ship in changing her berth after that
period. The libellant should have found the agent or the master earlier. It is not reason-
able to expect them to change their arrangements after they have gone so far. What is
seasonable notice will depend on the facts of each case. Here it was too late.

It is to be understood that the usage was not alleged to apply where any peculiar and
important convenience to the ship would be promoted by her going to a particular wharf.
No point of that sort was in controversy. Libel dismissed.

NOTE. In the case of Silsbee v. Wales [unreported], decided in this court in 1870, it
was admitted by both parties that no such general usage could be proved as affecting the
Calcutta trade, and it was held that in the absence of such usage the consignees must be
unanimous, or they could not control the choice of a place of discharge.

1 [Reported by Hon. John Lowell, LL. D., District Judge, and here reprinted by per-
mission.]
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