
District Court, E. D. Louisiana. March, 1856.

EAMES V. CAVAROC ET AL.

[Newb. 528.]1

CHARTER PARTY—AFFREIGHTMENT AND SPECIAL.
OWNERSHIP—FREIGHT—WAIVER OF LIEN—CHARTERER'S
CONSIGNEES—DAMAGE TO GOODS—EVIDENCE.

1. There are two kinds of contracts passing under the general name of charter party, differing very
widely from each other in their nature, their provisions, and in their legal effects. In one, the own-
er lets the use of the ship to freight, he himself retaining the legal possession, and being liable
to all the responsibilities of owner. In the other, the vessel herself is let to hire and the charterer
takes her into his own possession, and has not only the use but the entire control of her. He
becomes the owner during the term of the contract.

2. Where the general owner retains the possession and command of the ship, and contracts to carry
the cargo on freight for the voyage, the charter party is considered as a mere affreightment sound-
ing in covenant; and the freighter is not clothed with the character or legal responsibility of own-
ership.

3. Where the master complies with the stipulation in the charter party which requires the delivery of
the cargo to the holders of the bills of lading as a condition precedent to his receiving the freight,
he loses his lien on the cargo; and his recourse for compensation is against
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the consignees, as the representatives of the charterers.

4. Independently of the charter party the ship is bound for the merchandise, and the master is bound
to transport and deliver the cargo according to the terms of the bills of lading, and is responsible
for any damage the cargo may have sustained.

5. The stipulation in the charter party which imposes upon the consignees of the charterers, the duty
of collecting the freight, makes it their duty necessarily to ascertain the reasons why payment is
withheld by the holders of the bills of lading.

6. The general declarations of the owners of damaged goods, unaccompanied by any specific state-
ments of disinterested persons, showing the nature and extent of the damage, are entirely insuffi-
cient and will be rejected by the court.

[This was a libel by Ithacar B. Eames, master of the ship Horatio, against Charles
Cavaroc & Co.]

Durant & Hornor, for libellant.
H. D. Ogden, for respondents.
MCCALEB, District Judge. The libelant sues upon a contract of affreightment by

charter party to recover the amount of freight which is stipulated to be paid in the instru-
ment. The charter party is signed by the master of the ship Horatio, of the one part, and
M. Depas and L. Meric, merchants of Bordeaux, of the other part, and is dated at Nantz
on the 7th of March, 1853. The libelant binds himself to put his vessel of 509 75–95
tons measurement at the disposal of the charterers, to go round to Bordeaux as soon as
possible, and there receive on board within a specified time, a full and complete cargo of
lawful goods, not exceeding what the vessel could stow and carry with safety, and also
passengers to be transported to New Orleans. He further binds himself, whenever his
vessel is laden and he has signed the bills of lading and obtained his clearance, to make
sail with the first fair wind and proceed direct to the port of destination, where, after a
faithful delivery of the cargo to the bearer of the bills of lading, he is to receive for freight
in ready cash, without any discount, the sum of $2,000. In consideration of this sum he
lets the whole capacity of the hold of his vessel and the between decks to the charter-
ers. He reserves only room enough between decks for five water casks and ten barrels
of provisions. A commission of two and a half per cent. is stipulated to be paid by the
master to the charterers on the amount of the freight, and also a like commission to the
correspondents of the charterers at New Orleans. Upon these correspondents is expressly
imposed the duty of collecting the freight. For the performance of the clauses and condi-
tions of the charter party, the contracting parties mutually pledge the ship and cargo. This
action is instituted against the consignees or correspondents of the charterers, who have
duly accepted the charter party, and thus bound themselves to collect the freight accord-
ing to the stipulations of the contract They, how ever, resist the demand of the libelant
for the sum of $616.04, being the balance due on the sum of $2,000, upon the ground
that the goods of various holders of bills of lading, have in the aggregate been damaged to
that amount on the voyage from Bordeaux to this port. There are two kinds of contracts
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passing under the general name of the charter party, differing from each other very widely
in their nature, their provisions, and in their legal effects. In one the owner lets the use of
the ship to freight, he himself retaining the legal possession, and being liable to all the re-
sponsibilities of owner. The master is his agent, and the mariners are in his employment,
and he is answerable for their conduct. The charterer obtains no right of control over the
vessel, but the owner is in fact, in contemplation of law, the carrier of whatever goods
are conveyed in the ship. The charter party is a mere covenant for the conveyance of the
merchandise, or the performance of the service, which is stipulated in it. In the other kind
of contract by charter party, the vessel is herself let to hire, and the charterer takes her
into his own possession. It is a contract for the lease of the vessel. The owner parts with
possession and the right of possession, and the hirer has not only the use but the entire
control of the vessel herself. He becomes the owner during the term of the contract. He
appoints the master and mariners, and is responsible for their acts. If goods are taken on
freight, the freight is due to him; and if by barratry or other misconduct of the master or
crew, the shippers suffer a loss, he must answer for it. Drinkwater v. The Sparta [Case
No. 4,085]; The Volunteer [Case No. 16,991].

From these general principles regulating the two kinds of contracts of affreightment
by charter party, it follows that a person may be owner for the voyage, who, by contract
with the general owner, hires the ship for the voyage, and has the exclusive possession,
command and navigation of the ship. But where the general owner retains the possession,
command and navigation of the ship, and contracts to carry the cargo on freight for the
voyage, the charter party is considered as a mere affreightment sounding in covenant; and
the freighter is not clothed with the character or legal responsibility of ownership. The
distinction here drawn, is in strict accordance with the decisions of the American courts,
as will be seen by reference to the case of Hooc v. Goverman, 1 Cranch [5 U. S.] 214,
and to that of Manscardier v. Chesapeake Ins. Co., 8 Cranch [12 U. S.] 39. The language
of Lord Tenterden in moving for the affirmance of the judgment of the exchequer cham-
ber in the case of Colvin v. Newberry, 6 Bligh [N. S.] 189, would lead to the conclusion,
that the principles of law applicable to this subject, are differently understood in England
from what they are in this country. But the decisions of the supreme court of the United
States must necessarily control my
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own judgment. And looting to those decisions, I have no hesitation in saying that by the
terms of the charter party now under consideration the general owner was the owner
for the voyage. Through his agent, the master, he retained the possession, command and
navigation of the ship, and contracted to carry the cargo on freight for the voyage. The
charter party is therefore to be considered as a mere affreightment sounding in covenant;
and the freighter is in no just or legal sense clothed with the character or responsibility of
ownership.

Having then ascertained the true position occupied by the parties under the stipula-
tions of the charter party, we will now proceed to determine their rights in the present
suit, and it is evident that this can only be done by a consideration of all the terms of the
instrument taken together. The libelant has sought his remedy for the enforcement of his
rights in the only mode which has been fairly reserved for him under the contract. By his
compliance with the obligation imposed upon him to deliver the cargo to the holders of
the bills of lading, as a condition precedent to his receiving the freight, he has lost his lien
on the cargo; and his recourse for compensation is clearly against the consignees as the
representatives of the charterers. The mutual pledge of the ship and cargo for the faithful
performance of the contract, contained in one of the clauses of the instrument, does not
alter the case. Such a pledge is but the affirmation of the general principle of the maritime
law that the ship is pledged to the merchandise, and the merchandise to the ship, for
the contract of shipping; and would undoubtedly have the effect of preserving the lien
on the cargo in the absence of any inconsistent stipulation, which may be fairly construed
into waiver of the lien. Lord Tenterden, in his treatise on Shipping, has deduced from
the cases this general result; the right of lien for freight does not absolutely depend on
any covenant to pay freight on delivery of the cargo, but it may exist if it appears that the
payment is to be made in cash or bills before or at the delivery of the cargo; or even if it
does not appear that the delivery of the cargo is to precede such payment. The correctness
of this principle is also recognized by Mr. Justice Story, in the case of The Volunteer and
Cargo [supra]. In the present case we have seen that it is expressly stipulated in the char-
ter party that the freight is to be paid after the delivery of the cargo to the holders of the
bills of lading. It was in accordance with the stipulation that the delivery took place, and
a part payment of the freight, to the amount of $1,383.96, was made by the consignees.
They refuse to pay the balance claimed in the libel, for the reason already stated; and the
question is, are they justified, under all the circumstances of the case, in longer withhold-
ing it?

Independently of the charter party, the ship was bound for the merchandise, and the
master was bound to transport and deliver the cargo according to the terms of the bills
of lading. He is responsible for any damage the cargo may have sustained. But the stip-
ulation in the charter party which imposed upon the respondents, as consignees of the
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charterers, the duty of collecting the freight, made it their duty, necessarily, to ascertain
the reasons why payment was withheld by the holders of the bills of lading. It became
their duty to ascertain, within a reasonable time, in some satisfactory mode, the nature
and extent of the damage alleged to have been sustained by the cargo. It was for them to
cause examinations to be made by disinterested persons capable of estimating the amount
of the damage; and thus furnish the court the requisite evidence to guide its judgment.
Except in reference to the damage sustained by that portion of the cargo consigned to
W. F. Vredenburgh & Co., no legal or satisfactory evidence has been introduced. The
general declarations of the owners of the damaged goods, unaccompanied by any specif-
ic statements of disinterested persons, showing the nature and extent of the damage, are
entirely insufficient, and must be rejected by the court. The libelant has placed himself
in a position to entitle him to the equitable consideration of a court of admiralty. It is
in evidence that while urging upon the respondents his right to be paid the amount of
freight stipulated by the charter party, he at the same time tendered them a bond, with
sufficient security, to hold them harmless against the claims of the holders of the bills of
lading, for the alleged amount of damages sustained on the different consignments. This
offer of security was refused by the respondents, and the libelant has been compelled to
resort to these proceedings for the assertion of his legal rights. I shall order that a decree
be entered in his favor for whatever balance may be due him, after deducting the amount
of damage sustained by that portion of the cargo consigned to Vredenburgh & Co., and
also the commissions stipulated in the charter party, to be paid by him to the respondents,
as consignees of the charterers. I shall further decree that the costs of this suit be paid by
the respondents.

1 [Reported by John S. Newberry, Esq.]
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