
District Court, E. D. New York. July, 1874.2

DYER ET AL. V. NATIONAL STEAMSHIP CO.

[7 Ben. 395.]1

DAMAGES BY COLLISION—RULE AS TO VALUE OF CARGO LOST—GUANO.

1. A ship, loaded with guano, was sunk in a collision near New York, her port of destination. The
guano was the property of the republic of Peru, and was shipped at the Chincha Islands. The
guano on the islands was the property of the government of Peru, and was exported by the
government for its own account. No guano was sold at the islands, but the government allowed
Peruvian subjects to go to the islands and dig it for use in Peru alone, and some of the guano
so taken was sold in Peru. The owners of the steamship which sunk the ship having been held
liable for the damages caused by the collision: Held, that the owners of the ship were entitled to
recover her value at the time and place of loss;

2. Under the circumstances of this case, the rule of damages, as to the loss of cargo, must be not the
cost of shipment, nor the value in Peru, but the value in the port of New York, less the costs
and charges of delivering it there.

[This was a libel by Joseph W. Dyer and others against the National Steamship Com-
pany.]

Scudder & Carter, R. D. Benedict, and W. G. Choate, for libellants.
John Chetwood and T. C. Stillman, for respondents.
BENEDICT, District Judge. This action was instituted to recover of the owner of

the steamship Scotland, the amount of damages caused by the sinking of the ship Kate
Dyer by the steamer Scotland, in a collision which occurred near the entrance of New
York harbor. At the hearing upon the question of liability, an interlocutory decree was
rendered—directing that the libellants recover of the owners of the Scotland, the amount
of damages by them sustained by reason of the collision in the pleadings mentioned, and
a reference to a commissioner was directed to ascertain and report the amount of such
damages. [See Case No. 4,224.]

Pending the reference, the commissioner died, and by order of court the hearing of
the case upon the question of damages was thereupon directed to be continued before
the court.

Under that order, the hearing of the case has been continued before the court upon
the question of damages,—the evidence taken before the commissioner being by consent
read as evidence taken in court.

In this manner the case has, during the present month, been presented to me to deter-
mine the amount of the damages which the libellants sustained by the collision referred
to.

The evidence shows a total loss of the ship Kate Dyer and her cargo, by reason of the
collision in question. The owners of the ship, the libellants, are entitled therefore to re-
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cover her value at the time and place of loss. Upon this item, the testimony of the master
appears to me to afford the best evidence in the case by which to determine the value
of the ship, at the time and place of loss, and upon that testimony I determine the loss
sustained by the owners of the ship to be $56,000, on which sum interest at 6% from the
date of the collision to the date of the final decree herein is also allowed them.

The evidence shows damages sustained by one Henry H. Rollins, who is also a co-li-
bellant, in the loss of his personal effects on board the ship at the time of the collision,
including $5,000 in gold coin. The testimony fixes the value of this property in currency
at $7,625. No objection is made to this amount, and the decree will accordingly award
him that sum with interest @ 6% from the date of the collision to the date of the final
decree.

The republic of Peru is also a co-libellant, and has been decreed to be entitled to
recover for the cargo of the vessel, which was wholly lost with the ship. This cargo con-
sisted of 1,668 tons of Peruvian guano, belonging to the Peruvian government, at the time
of the collision being transported from
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the Chincha islands via Callao to New York. The guano deposit on the Chincha islands
(exhausted since the commencement of this action) belonged to the government of Peru.
That government exported the guano to foreign countries, and there sold it for account
of the government. Its exportation by any other parties was prohibited, and it was not
bought and sold in Peru as an article of commerce. What was there used was given to
the Peruvian subjects who might go to the islands, and dig it, to be used in Peru alone.
Some of the little so given away was sold in Peru at $12 00 a ton, in gold, but subject to
the above stated limitations as to its use.

The cargo in question, if it had arrived in New York, would there have sold for $60
00 a ton, gold. When destroyed it was very near to, but not within, the harbor of New
York. Upon this state of facts, the government of Peru claims to be entitled to recover
the value of this cargo at the time and place of loss; and it is contended that, upon the
evidence, the only proper mode of ascertaining that value is to take the market price of
the article in New York, less all costs and charges that would have been incurred from
the time of the loss till it could have been placed in New York ready for sale.

The claimants contend that the value of the cargo to the Peruvian government must
be taken to be simply the cost of preparing the guano for shipment, and charges incident
to shipment, according to which method the Peruvian government would recover $1,424
26 for the loss of this cargo.

As between these two positions, my judgment is with the libellants. It is not necessary,
in order to support this determination, to discuss the correctness and justice of the result
which has been sometimes arrived at by the application of the rule which gives to the
owner of cargo damaged by collision the market value of his goods at the place of ship-
ment as a complete indemnity for his loss. While it may be conceded that experience has
shown this rule to be the best one that can be resorted to in most cases, I do not under-
stand that, as matter of law, the rule is always to be applied. The principle of indemnity to
the extent of the loss sustained is the unquestioned law of every case; and to this higher
law every rule of convenience must be subject, not excepting the one here sought to be
applied by the respondents. The result of the application of such a rule to the present
case indicates at once that no principle of justice will permit its adoption here. Resort to it
is in truth impossible here, for it is based upon the existence, at the place of shipment, of
the market price for the merchandise lost. But there never was a market price for guano
at the Chincha islands.

The article, owing to peculiar circumstances, had neither market price nor ascertainable
cost at the place of shipment.

Yet it was then an article of value; and this particular cargo of it on board the ship
Kate Dyer, at the time and place when it was destroyed, could have been exchanged for
gold at a large price and without difficulty. The facts then forbidding resort to a market
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price of this cargo at the place of shipment, by which to determine the value it becomes
necessary to find some other method whereby to ascertain its value at the time and place
of loss. No other method seems more likely to work out the desired result than to take
the market price of such guano at the near and controlling market of New York, whither
the cargo was bound, and where, at the time of destruction, it could have been sold to
arrive. The value of the cargo, calculated at this price, less the costs and charges, will rep-
resent with much accuracy the real loss sustained by its owners in its destruction.

The items of costs and charges properly to be deducted in a calculation thus based
appear not to be in dispute; nor is there any dispute in respect to the freight. I, therefore,
leave to the parties the computation of the amounts, in accordance with the views here
expressed, with leave to settle the decree before me, if any dispute arises.

[NOTE. Appeals were taken to the circuit court, which modified and affirmed the de-
cree. See Case No. 4,225. The case was then appealed to the supreme court, where the
decree of the circuit court was affirmed in part and reversed in part. See National Steam
Nav. Co. v. Dyer, 105 U. S. 24. The circuit court having rendered a decree pursuant to
the mandate, the case was again taken to the supreme court, and the decree affirmed. See
Dyer v. National Steam Nav. Co., 118 U. S. 507, 6 Sup. Ct. 1174].

1 [Reported by Robert D. Benedict, Esq., and B. Lincoln Benedict, Esq., and here
reprinted by permission.]

2 [Modified and affirmed in Case No. 4,225.]
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