
District Court, E. D. New York. Jan., 1877.

THE D. W. VAUGHAN.

[9 Ben. 26.]1

SALVAGE—MASTER'S CLAIM—PRIORITY—WAIVER—COSTS.

Where a schooner, encountered in distress at sea, was towed into the harbor of New York by a
steamship, and was libelled by the steamship claiming salvage, by the master and crew of the
schooner herself claiming salvage, and by the master claiming also for supplies, advances and
expenses for the schooner: Held, that the service rendered by the steamship was a salvage and
not a towage service, but the services rendered by the master and crew of the schooner were not
salvage services; that the master had no claim against the fund in court, except for the pumping
necessary to save the vessel after arrival; and that no deduction would be made from the salvage
awarded the steamship by reason of the payment upon consent of certain demands as liens upon
the schooner, for which the owners were also personally liable, out of the fund. Such consent
on the part of the owners must be deemed an admission that these demands were not to be
chargeable with any portion of the salvage; and after paying the master and steam-pump owner
for pumping and the fees of officers of court, the remainder of the fund must be paid to the
libellant in the first action as salvage.

[Cited in The Marie Anne, 48 Fed. 748.]
The schooner D. W. Vaughan on a voyage from Cape Henry to New York with a car-

go of pine wood, was disabled and was encountered in distress by the steamship Queen,
of the National Line, bound to New York from Liverpool. The schooner had lost her
steering-gear, her pumps were broken, and she was but a few miles from the Long Island
shore. She was taken in tow, and brought into port; her master and crew were requested
to come on board the steamship, but preferred to stay on board their vessel, though she
was in some danger, the weather being still heavy. The master offered $1000 to be towed
into New York, but no bargain was made at the time. On arriving in port, the master
of the schooner got a steam-pump at work to keep his vessel afloat. The steamship com-
pany asked for their services $3000, and as the owners of the schooner thought it too
much, they offered to leave the matter to arbitration, which was refused. Thereupon the
schooner was libelled for salvage, and sold under order of court for $2818. The master
and crew of the schooner also libelled, claiming $1500 salvage for their exertions in be-
half of their vessel after she was taken in tow; and the master also filed a separate libel,
claiming for advances to the crew and supplies to the schooner and for pumping her after
arrival in port in charge of the salvors.

Pending the adjudication of these actions, by consent of all parties certain claims con-
sidered to be liens upon the vessel were
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paid out of the proceeds of the sale of the schooner, leaving the sum of $1139.07 for
distribution.

The three actions were tried together, and one decree made.
John Chetwood, for the Steamship Co.
D. & T. McMahon, for the schooner.
D. & T. McMahon, for the master and crew.
John J. Allen, for other libellants.
BENEDICT, District Judge. These three causes have been tried together. The first

cause instituted was that of John T. Bragg, master of the steamship Queen, in behalf of
himself and the owners of the Queen, to recover of the schooner D. W. Vaughan and
her cargo a salvage compensation for services rendered in bringing that schooner into the
port of New York in distress.

To this libel the owners of the schooner made answer, admitting that a service had
been rendered by the Queen to the Vaughan, but averring that the service was simply
towage service and that no salvage service was performed. They also aver an offer to pay
a liberal price for the towage service, and a refusal to accept by the owners of the Queen.

The next libel is that of Alvarado Johnson, the master of the same schooner, who
seeks to enforce against the vessel commanded by him a lien for moneys advanced by
him for the use of the schooner upon the voyage broken up by the disaster. This demand
consists of $80 paid for supplies bought for the vessel on commencing the voyage; of
$106.40 paid to the seamen for wages earned on the voyage, and for $50 paid by him for
pumping the vessel after her arrival at the dock in charge of the salvors.

The third libel is by the same Alvarado Johnson, in behalf of himself and the crew of
the schooner, to recover of the schooner and her cargo for salvage services rendered by
the master and the crew of the schooner, on the same occasion set forth in the libel of
the steamer. The amount of this demand is $1,500.

The schooner and her cargo having been seized by the marshal, under process issued
in the first action, was thereafter sold under the order of the court and the proceeds are
now in the registry, less certain sums, that, with the assent of all parties, have been paid
to the holders of certain demands against the schooner. The proceeds of the schooner
and cargo amounted to $2,818.50, of which there remains undisposed of the sum of
$1,139.07.

An extended examination of the facts proved by the evidence in support of the de-
mand of the steamer for salvage is unnecessary, as plainly enough a salvage service of
great importance was rendered by which the schooner and her cargo was saved from total
loss, to compensate which the remnant in court, subject to distribution to the salvors, is
no more than sufficient. An effort was made to show that a deduction should be made
from what would otherwise be the proper reward to the salvors, because of a refusal
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on the part of the salvors to accept a fair offer or to make a proper adjustment of their
demand without suit, and because of the loss occasioned to the owners of the salved
property by reason of the proceedings taken to enforce the salvors' claim. But I am unable
to see any cause for just complaint in this respect. The demand of the salvors was not
exorbitant. They offered to leave it out to a third person, and they are not responsible for
the incidental losses arising from the seizure and sale of the saved property.

In regard to the claim of the master and crew of the schooner to be paid some $1,500
by way of salvage, because of their refusal to leave their vessel and to go on board the
steamship, as was desired, and in working on board the schooner while she was in tow
of the steamer, it need only be said that the master and crew did no more than their duty
and cannot claim salvage therefor.

The claim of the master of a lien upon his vessel for the amount of certain advances
made by him at the outset of the voyage, assuming that such a lien exists, is not entitled
to a priority in payment over the claims of the salvors. If by reason of a lien the master
had an interest in this vessel, that interest was saved to him by the services of the salvors,
and it became subject to a charge in their behalf. But it is contended that certain liens
upon the vessel saved by the salvage service, which have been paid out of the proceeds
of the saved property, should bear their proper proportion of the burden thereof, and
that there must be an abatement from the sum to be paid the salvors out of the fund in
court to the extent of the proportion of salvage chargeable upon these liens, because the
salvors assented to the payment of these liens without deducting anything for salvage, and
thereby to that extent waived their right to salvage, and can now obtain from the fund
remaining only that portion of their reward chargeable against the interest of the owners
of the vessel vessel after deducting the amount of the liens. But the assent of the salvors
to the payment, out of the fund in court, of demands against the vessel and her owners,
conceded by the owners to be due and which the owners of the schooner consented
should be paid out of the fund in court was no waiver of any part of the claim of the
salvors. The demands so paid were due from the owners personally as well as from the
schooner, and the payment thereof out of the proceeds of the vessel in court effected a
discharge of the owners from a personal liability to that amount. It was therefore
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solely in the interest of the owners of the vessel, that part of the proceeds of the vessel
was applied to the payment of these debts, and it was for them, if they intended ever to
contend that those debts should be charged with salvage, to see to it that such charge was
made before payment. By consenting to the payment of these demands without deduction
for salvage, the owners must be deemed to have admitted that such demands were not to
be chargeable with any portion of the salvage, and having by the payment in full procured
themselves to be relieved from personal liability to the holders of those demands, they
cannot be permitted now to say as against the salvors that those demands were subject to
a deduction for salvage which not having been made at the time must now be made from
the salvors' reward.

As far as I can gather from the evidence, the master did actually pay $50 in money
to persons engaged in pumping the vessel after her arrival in New York, partly at least
before the marshal took charge. This $50 may be repaid him out of the fund as part of
the expenses of preserving the property. He is not entitled to costs.

There seems also to be another bill of $70 due John C. Baxter & Co., which may be
paid to them upon their making proof of the demand and that it is not paid. The remain-
der of the fund, less the fees of officers of court, must be distributed to the libellants in
the first entitled action.

1 [Reported by Robert D. Benedict, Esq., and Benj. Lincoln Benedict, Esq., and here
reprinted by permission.]
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