
District Court, E. D. New York. Feb., 1871.

DUSTIN ET AL. V. MURRAY.

[5 Ben. 10.]1

SEAMEN'S WAGES—THREE MONTHS' EXTRA PAY—ENTERING FOREIGN NAVAL
SERVICE.

1. Seamen, discharged from an American vessel, in a foreign port, by her master, may bring an action
in admiralty against her owner, to recover their portion of the three months' wages, required by
the act of February 28, 1803 (2 Stat. 203), to be paid.

[Cited in Gove v. Judson, 19 Fed. 524.]

2. Seamen shipped in New York, on board the steamer Algonquin, which her owner had contracted
to sell to the Haytian government, and to deliver at Port au Prince. They sailed in her to Port
au Prince, where she was delivered to the Haytian government, and went into the naval service
of that government, and they remained on board her, till they were discharged at various times
thereafter. They returned to New York, and filed this libel against the owner of the steamer, to
recover the three months' wages required to be paid by the act above mentioned. The owner
claimed that the men signed articles for a voyage to Port au Prince, to be there discharged, while
the seamen claimed that their agreement was for a six months' voyage, at the end of which they
were to be brought back to New York. Held, that it was not material what were the terms of the
articles signed by the men, because the act of 1803 was equally applicable to the discharge of the
men, when such discharge took place in a foreign port, whether it was at the termination of their
agreement, or before such termination.

3. If, at the time of the delivery of the ship to the Haytian government, the men were discharged,
their right to recover, under the act, was complete.

4. If, at that time, the men had been coerced into remaining on board, and thus entering into the
Haytian service, such circumstance would be equivalent to a discharge.

5. On the facts, the men at that time voluntarily entered the Haytian service, and were not, therefore,
discharged, and that their subsequent discharge would not bring them within the provisions of
the act of 1803.

6. An agreement, made by the men in New York, to enter the Haytian naval service, would be
illegal, and would not have prevented the men from claiming their discharge, upon the change of
flag.

R. D. Benedict and Henry Morris, for libellants.
W. W. Goodrich and Warren G. Brown, for respondent.
BENEDICT, District Judge. This action is brought by a large number of persons,

mostly colored seamen, who formed part of the ship's company of the steamer Algonquin,
to recover of the defendant, as the owner of that vessel, three months' extra wages, under
the provisions of the act of congress, passed February 28, 1803. The Algonquin was a
vessel of war, fitted out in this port by the defendant, who had an agreement with the
Haytian government for her purchase of him, and her delivery by
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him in Port au Prince. On the 13th day of October, 1870, a large crew was shipped
for her, in New York, by the defendant; and, having been cleared from New York as a
merchant vessel, the steamer proceeded to Port au Prince. Upon her arrival there, eight
days afterwards, she was transferred to the Haytian government, and entered the naval
service of that government as a vessel of war. The libellants continued on board of her
as mariners, firemen, cooks, &c., and served in the Haytian navy for different periods of
from two to three months, and were finally dismissed from that service in Port au Prince.
They now bring this action to recover the three months' extra wages, which they insist
the act of 1803 entitles them to recover of the defendant.

That seamen have the right to maintain an action against the shipowner, to recover as
wages their portion of the three months' wages, required, by the act of 1803 to be paid
by the master on a discharge in a foreign port, is not, and cannot now be questioned in
this court. Wells v. Meldrun [Case No. 17,402]; Emerson v. Howland [Id. 4,441]; Orne
v. Townsend [Id. 10,583]. “Everything due from a ship to a sailor, as incident to his ser-
vices, may be recovered in a court of admiralty, under the name of wages.” Woodworth
v. Fennel [Id. 18,015]. The question here is, whether the case is brought by the proofs
within the scope of the statute relied on.

At the outset, a controversy has arisen as to what was the voyage for which the seamen
were shipped. The libel avers that the voyage was from New York to Port au Prince,
thence to such ports or places in the island of San Domingo as the master might direct,
and back to a port of discharge in New York. The answer denies that such was the voy-
age, but avers that the seamen were hired by the respondent to serve on board said vessel
from the port of New York to the port of Port au Prince, and to no other port or place.

In support of the answer, the ship's articles, deposited with the collector of the port of
New York, at the time of the departure of the steamer, as required by law, are produced,
and the voyage therein contained corresponds with the voyage set forth in the answer.
But the evidence makes it entirely clear, that no “such ship's articles were ever signed by
the crew, and that the articles deposited with the collector were simply fabricated, for the
purpose of a formal compliance with the statute.

The crew signed some document, but it is lot produced. It is hardly possible that the
agreement with the men could have been for a definite voyage from New York to Port au
Prince, there to end, in all contingencies, as claimed in the answer. The expectation was,
that the vessel would, upon her arrival, be transferred to the Haytian government, but it
was not certainly known that she would be accepted, and if not accepted, the service of
the crew would be of absolute necessity to the defendant to bring her home, or navigate
her to some other market. For that reason, an agreement with the crew, which would de-
prive him of the right to their further service, in case the vessel was not sold, would not
have been safe, and it would require strong proof to convince me that it was made.
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Neither am I satisfied, that the agreement set forth in the libel is correct. But I take
no time to determine what was the actual contract made with the men, not deeming that
material to the disposition of this case; for I am of the opinion that the act of 1803, is
applicable in a proper ease, whatever may have been the agreement with the men at the
time of their shipment. I am not aware of any express decision, that the act of 1803, is ap-
plicable to a case where the discharge of the seamen takes place at the termination of the
voyage agreed on. See, however, Wells v. Meldrun [supra]; The Dawn [Case No. 3,665].
But I do not doubt that the act may properly be held applicable in such a case. No reason
suggests itself for exempting such a case from the effects of the statute. The terms of the
act are general and applicable to all discharges of American seamen in a foreign port. It
is expressly applicable to a discharge by consent, and nowhere requires that such consent
should be first given at the foreign port. A discharge according to the agreement in the
articles is as much a discharge by consent as any discharge can be. The object of the act
is to compel provision for the return to their homes of American seamen left in foreign
ports. The same necessity exists for its application, when the voyage agreed on ends, by
its terms, in the foreign port, as when the voyage is there ended by consent, there given.

The subsequent modification of some features of the act also indicates an intention,
that the statute should be applicable in such a case. Thus, the 9th section of the act of
July 20,1840 [5 Stat. 395], expressly provides for exacting the three months' pay, where
the contract is fulfilled; while the 15th section of the act of March 1, 1855 [10 Stat. 624],
when creating exceptions, omits to except the case of a voyage, terminated by the terms of
the articles; and, although it permits the consul to forbear to require payment of the three
months' extra wages, when the master and seamen jointly apply for a discharge without
such payment, still it forbids such action, unless under circumstances which will secure
the United States from all liability to expense on account of the mariner. If it should be
said, that this construction of the act would make it exceedingly onerous in all cases of
short voyages, terminating in foreign ports, the answer appears to be that the act is intend-
ed to be onerous, and to exclude
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the possibility of an American seaman being left without money in a foreign port, liable
to be a charge upon the United States, except in cases where the consul shall be satisfied
that no injustice will be done, and no expense entailed upon the United States. Further-
more, the 1st section of the act of 1803, requires of the master of any vessel, bound on a
foreign voyage, before he can obtain a clearance, a bond, conditioned that he shall return
to the United States all the seamen upon his articles, except such as shall have died, or
absconded, or been discharged in a foreign port with the consent of the consul signified
in writing—and such a bond given for the return of these libellants is in evidence here.
For these reasons my opinion is, that neither the agreement set up in the libel, nor that
in the answer contain any features which prevent the libellants from recovering the extra
wages, if the other facts of the case are sufficient to bring it within the purview of the act.

The statute compels the payment of three months' wages, in two contingencies—when
the ship shall be sold in a foreign country, and her company discharged; or, when a sea-
man shall, with his own consent, be discharged in a foreign country. Subsequent statutes
modify these contingencies in the event of certain action by the consul, but such modifi-
cations do not affect the present case, inasmuch as it is conceded, that the consul took no
action in regard to the these men.

Was this vessel sold in Port au Prince, and her company discharged, within the mean-
ing of the act? The sale of the ship in Port au Prince is proven. The contract between
the Haytian government and the respondent is in evidence, and its legal effect was to vest
the title to the vessel in the Haytian government upon her arrival and acceptance by that
government, in Port au Prince, and not before. In accordance with that contract, she was
sent to Port au Prince by the respondent, and there by him delivered to her new owners.
If the ship's company was then discharged within the meaning of the act, the case of the
libellants is complete.

Now, it is certain, that at the time the vessel was sold, and the flag changed, the com-
pany did not, any of them, leave the ship; on the contrary, they remained on board, under
the Haytian flag for some months. This circumstance, which ordinarily would be so con-
trolling, demands especial attention here, owing to the fact that the officers of the steamer
were not changed at the time of the sale, but the vessel was at once put in service as
a vessel of war, under their command; and doubtless, it would have been impossible to
procure for her, at that time and place, any proper crew, if the crew, shipped in New
York, had left her on the change of flag. Accordingly, as is apparent from the testimony,
the men were considered and treated by the master as enlisted seamen of the Haytian
navy, and if they had then desired to leave the ship, would not have been permitted to
do so.
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A continuance on board the vessel and in the service of a foreign power, under such
circumstances, if unwilling and enforced, I should not consider sufficient to prevent the
operation of the statute.

To compel the men to remain on board and in the service of a foreign state, would
be equivalent to a discharge, and, coupled with the fact that the men finally did leave the
vessel in the foreign port, would be sufficient to entitle the seamen to the extra wages
under the statute. Nor could the defendant, the ship-owner, be permitted to say that he is
not responsible for the action of a foreign power, in compelling the men into their naval
service; because, under such circumstances, it would be the duty of the shipowner to
make provision to secure to the seamen an opportunity to leave the ship, if they desired
to, before they passed into the power of the foreign government; and not having done
so, he would be responsible, as having connived at their detention on board. It becomes
important, then, to determine whether the libellants desired to leave the vessel on the
change of flag, or voluntarily entered the service of the Haytian government. This aspect
of the case has been anticipated, and much testimony has been taken to show, on the one
side, that at the time of the change of flag, the seamen protested against being compelled
to enter the Haytian service, and demanded to be discharged; and, on the other side, to
show, not only that the men willingly entered the service at the time of the change of the
flag, and voluntarily took upon themselves the character of seamen of the Haytian navy,
but also to show that, at the time of their shipment in New York, they expressly agreed
to enter that service. I attach no importance to the evidence offered by the respondent, as
proving an agreement at the original shipment to serve in the Haytian navy, inasmuch as
such an agreement made would be illegal and void,—see Act April 20, 1818, § 1 [3 Stat.
447],—and the men in nowise prevented from claiming their discharge upon the change
of flag. This evidence is only important, as tending to throw light upon the action of the
crew at the time of the change of flag. It will not be desirable to extend this opinion, by
referring at length to all the portions of the testimony which have led me to the conclusion
which I have reached upon this, as I view it, the decisive point of the case. It is sufficient
to say, that I have duly weighed all the testimony, and, notwithstanding the very positive
statements of many, indeed, of most of the libellants, I consider that the weight of the
evidence sustains the position taken by the defendant, that the libellants voluntarily joined
the Haytian naval service, at the time of the transfer of the vessel to that government I do
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not say that the continuance of all the men in that service, for the time they served, was
voluntary, but that their entering the service was voluntary. The vessel was known in New
York to be a vessel of war. That she was such, was apparent to the crew when they went
on board. The expected sale to the Haytian government was notorious, and common talk
on board; the probability that they would be expected to enter the service of that gov-
ernment, in the event of her sale, was known to all; and upon the evidence, it appears
reasonably certain that, when the men shipped, it was with the intention of going with
the ship into the Haytian” service, in case she was sold to that government Nothing is
shown to have transpired during the voyage out, calculated to cause a change of intention,
and I conclude that that intention was not changed, but that the libellants willingly and
intelligently entered the service of the foreign government to which the ship was sold. It
is doubtless true, that very shortly thereafter there was dissatisfaction, and that then many
of the men claimed their discharge, upon the ground that they had shipped under the
American flag, and were not bound to serve under a foreign flag; but the question is,
whether, at the time of changing the flag, the crew willingly took service under the new
flag, or whether they were coerced into so doing by the officers of the ship. This question
being determined adversely to the libellants, it is impossible for them to recover the extra
wages, payable according to the act of 1803, in the case of the sale of a ship and the
discharge of her company in a foreign port.

A word only is necessary in reference to the position—that the extra wages are due by
reason of the subsequent discharge of the men, by consent, in the foreign port No such
position can be maintained, for the reason that when the men were finally discharged
from the ship, no relation then existed between them and the defendant. He ceased to
be owner at the time of the change of flag. Besides, the men were not then American
seamen. The act of 1803 was intended only to provide for American seamen. Engaging in
a foreign service by a seaman would preclude the possibility of a payment to the Amer-
ican consul at a subsequent discharge from such foreign service, as provided by the act,
and such engagement would be a waiver of all right to claim the benefit of the statute.
Matthews v. Ofll'y [Case No. 9,290].

The views already expressed also dispose of the claim to a balance of the wages earned
by the libellants while in the service of the Haytian government Supposing it to be true,
that the agreement was that, in ease of sale, the passage of the men home should be paid,
or that they should serve the defendant for a period of six months, and then be returned
to the United States, nevertheless, if, as I have found, the libellants voluntarily entered
the service of the Haytian government, that terminated the liability of the respondent for
future wages. As to the wages up to that time, it is conceded that they have been paid.
The result, therefore, is, that the libel must be dismissed, with costs.

1 [Reported by Robert D. Benedict, Esq., and here reprinted by permission.]
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