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DURANT V. WASHINGTON COUNTY.
RIGGS V. JOHNSON COUNTY.

[1 Woolw. 377.]1

DISOBEDIENCE OF MANDAMUS—CONSOLIDATION—COSTS WHEN SEVERAL
WRITS ARE ISSUED—OF MARSHAL AND CLERK—OF DISTRICT
ATTORNEY—PROCEEDINGS FOR CONTEMPT OF
COURT—CHARACTER—DISTRICT ATTORNEY TO APPEAR.

1. When a mandamus is awarded, directed to a board of officers composed of several members,
commanding the performance of an official act by them as a board, and they do not obey it, but
one writ of attachment should go against them for this contempt.

2. If more than one writ is issued, and each is entered as a separate case, they will he consolidated.

3. When a separate writ for attaching each member of the board has been issued, the marshal and
clerk will be allowed their costs in each case.

4. The district attorney is entitled to but one fee for all the cases arising out of one writ of mandamus.

5. The statute provides that he shall have but one bill of costs in several proceedings which should
be joined.

6. He should know when they should be joined, and if not joined at the outset, he should move for
their consolidation; if he fail to do so, he can have nothing by reason of his neglect of duty.

7. Prosecutions for contempt of court are criminal in their character, the United States being plaintiff.

[Cited in Re Ellerbe, 13 Fed. 532; U. S. v. Atcheson, T. & S. F. Ry. Co., 16 Fed. 853; Hendryx v.
Fitzpatrick, 19 Fed. 812.]

8. Whenever the vindication of the authority of the government requires it, the district attorney
should appear in such proceedings.
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Judgments having been rendered against certain counties by this court, mandamus was
awarded to each creditor, addressed to the supervisors of each county by name, com-
manding them to levy and collect a tax sufficient to raise the money to pay the judgment.
They declined to do so. At the last term, attachments were ordered by the court to go
against them, to be returnable to the present term. Writs of attachments were framed
and issued against each supervisor by name, so that, for the contempt of the board in
disobeying one writ of mandamus, several processes of arrest went; and they were served
accordingly. This action against each individual thus proceeded against was docketed as
one case.

The district attorney appeared in each to prosecute it. The costs were taxed by the
clerk in each case, without regard to the other cases.

Motion was now made to consolidate all the contempt proceedings, based on one man-
damus, and to retax the costs.

MILLER, Circuit Justice. Several questions are presented in this case, which we will
dispose of in their order.

The first arises on the motion to consolidate the cases.
The proceeding in which this motion is made is an attachment for contempt, against

the supervisors, for failing to obey a writ of mandamus issued by this court. In fact there
were two writs issued at the instance of different relators, directed to the same board
of supervisors. No special order was made by the court as to the manner of issuing the
attachment for contempt; and the clerk, under instructions from the relators, or in accor-
dance with what he believed to be his duty, issued a separate writ in each mandamus,
for each individual supervisor, making two writs of attachment against each of the defen-
dants, and as many sets of attachment as there are supervisors. The cases are docketed as
cases of the United States against each individual.

We are of opinion that the cases of all the supervisors charged with contempt of one
writ of mandamus, are proper subjects for consolidation into one. The order which the
supervisors were required to execute was one order; the action required of them was joint
action; and it related to but one subject matter. Their guilt or innocence of the charge
of contempt has its foundation in the same duty and the same disobedience; and though
there may be varying defences or excuses, and a difference in the degree of guilt, the
hearing together of these matters is quite as consistent and appropriate as the trial of the
guilty and the innocent, charged in the same indictment, with the vilest crime; or as the
trial in one civil action of many persons charged as joint trespassers. The truth is, that as
a principle, they are jointly and severally guilty, and may be jointly or severally tried, as
convenience and the discretion of the court may determine. In the cases before us, we are
of opinion that justice and convenience will be subserved by a consolidation of all which
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relate to the disobedience of the same writ of mandamus, and we shall order that they be
thus consolidated.

If it shall become necessary in future to issue attachment for contempt in this class
of cases, but one writ should issue for the contempt incurred under each mandamus; all
who are attached for disobedience to that mandate being included in the one writ.

We see no reason, however, for retaxing the costs of the marshal and clerk. The cases
are of that character which allows of presentment jointly or severally. There is no reason
to believe that the clerk acted otherwise than as he believed to be right. He should not
be deprived of the fees, already earned, as allowed by law.

The case of the marshal is still stronger. There was placed in his hands a separate writ
of attachment against each man, issued under the seal of the court. He had no part in
framing the process, nor could he refuse to serve it. The only question is, what does the
law allow him for such service? It is not claimed that too much is taxed for any of the
services rendered, if the cases are to be treated as individual. That such is the case until
they are consolidated, we have already shown.

The only limitation to the marshal's right to recover full fees for each writ which he
serves, is to be found in the proviso to the 1st section of the act of 1853 (10 Stat. 144).
It is there provided, that where, at the instance of the same parties, more than two writs
are to be served on the same person, the marshal shall be entitled to mileage for two
writs only. As there are here no more than two writs served upon any one person, this
provision is obviously inapplicable.

A more difficult question is, whether a fee of $10 is taxable in each of these cases,
in favor of the United States attorney for this district. Our first impressions were strongly
adverse to this claim. The members of this court do not know of an instance in which
such claim has ever been asserted, either in the state or federal courts. Nor are we aware
of any instance in which the attorney for the government has appeared to present a case
for contempt, originating in the refusal of a witness or other person to yield obedience to
a writ issued in a suit between private parties.

We are satisfied, however, upon consideration, that a prosecution for contempt of
court is a criminal proceeding, in which the government is interested as plaintiff; and that
whenever it becomes necessary for the government's attorney to appear to vindicate its
authority as represented in the courts, it is his duty to do so.
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It only remains to ascertain what provision the statute has made for his fees, in a case
in which he properly appears. One of the provisions of the statute is, that whenever two
or more indictments, suits, or proceedings, Which should be joined, are or shall be pros-
ecuted, the district attorney shall be paid but one bill of costs for all of them.

Now we have just held that all of these cases, which relate to the same writ of man-
damus, should be joined; and have given effect to that view by ordering a consolidation.
We have also given directions concerning the manner of issuing such writs in future. So
far as the clerk and marshal are concerned, this can affect their fees for future services
only. But it is obvious that the statute intended that the district attorney should have but
one bill of costs in all cases which should have been joined, without reference to whether
they are consolidated or not. It establishes a rule in reference to his fees, but does not do
so in regard to those of the clerk and marshal. The obvious reason is, that he is supposed
to know when cases should be joined, and, if such eases are not originally united, that he
should move for their consolidation. If he fails to do this, and the matter is brought to
the attention of the court, he can have only such fees as he would have been entitled to
if they had been so brought or consolidated.

The result of these views is, that for the attachments growing out of each mandamus
the district attorney is entitled to one fee of $10, and no more. Most of the parties at-
tached, and some under each mandamus, are still before the court for future action.

No fee will be taxed for the attorney in the cases of those parties who have been
discharged with a nominal fine at this term. When the cases yet before us are finally dis-
posed of, one fee of $10 will be taxed for him in the cases as consolidated under each
mandamus.

1 [Reported by James M. Woolworth, Esq., and here reprinted by permission.]
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