
Circuit Court, D. Massachusetts. Oct. Term, 1825.

DURANT ET AL. V. RITCHIE.

[4 Mason, 45.]1

DEEDS OF MARRIED WOMEN—JOINDER OF HUSBAND—CONVEYANCES TO
USES—OPERATION OF STATUTE.

1. In Massachusetts a feme covert may convey her estate by deed, joining with her husband, as fully
as the same could be conveyed in England by a fine or recovery.

2. A. and B. his wife conveyed her estate to C. and his heirs, to the use of A. and B., during their
joint lives, and to the use of the survivor in fee simple. Held, that this deed operated as a feoff-
ment, and the uses were well raised out of the seisin of C., and were executed by the statute of
uses.

Writ of entry. The cause came on to be argued upon a statement of facts in the nature
of a special verdict, which was as follows, viz.: “That said Andrew Ritchie and Maria
Cornelia, his wife, were at Boston, in said district, on the thirteenth day of September,
A. D. 1819, lawfully seized in fee, in her right, of the lands and tenements demanded in
the declaration; and that thereafter, on the same day, said Andrew and Maria Cornelia,
being so seized in her right, entered into the same, and being then of full age, made and
executed the deed or instrument for the consideration therein mentioned, including and
comprising the said demanded lands and tenements, conveying the same to John Knapp
therein mentioned, who is not a relation by blood or marriage to either of the grantors. A
copy of which deed or instrument is hereto annexed, and makes part of this case; which
deed was afterwards duly acknowledged and recorded in the registry of deeds for the
county of Norfolk. Afterwards, to wit, at Paris, in France, on the third day of December,
in the same year, the said Maria Cornelia died, without ever having had issue. It is agreed
that the demandants are two of the next of kin, and heirs at law of the said Maria Cor-
nelia; and if the lands and tenements demanded, did by law, on her decease, descend to
said heirs, would be entitled to recover two undivided ninth parts of the same lands and
tenements. Therefore, if the court are of opinion, in the foregoing statement, that the said
lands and tenements did not descend
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to said heirs, then judgment shall be given for the defendant. But if the court shall be
of opinion, that the said lands and tenements descended, notwithstanding said deed, to
the heirs at law, then judgment shall be given for the demandants. It is further agreed,
that this statement of facts shall, at the pleasure of either of the parties, be turned into a
special verdict.”

The deed referred to in the above statement was as follows: “This indenture, of two
parts, made by and between Andrew Ritchie, of Boston, in the state of Massachusetts,
Esq. and Maria Cornelia, his wife, on the one part, and John Knapp, of said Boston,
Esq. on the other, witnesseth, that whereas said Andrew Ritchie and Maria Cornelia are
seized in fee in her right of certain lands and tenements hereafter described, and they are
mutually desirous of settling the same in manner hereafter mentioned. Now, therefore,
said Andrew Ritchie and Maria Cornelia, in consideration of said marriage had between
them, and for the settlement of said lands and tenements to the uses in this indenture
mentioned, and also in consideration of the sum of five dollars paid them by said John
Knapp, do hereby grant, bargain, sell, and convey to said John Knapp, his heirs and as-
signs, the several lands and tenements here following, viz. (Here follows a description of
the several parcels of land conveyed.) To have and to hold the above lands and tene-
ments to him said John Knapp and to his heirs and assigns for ever, but to the use of
said Andrew Ritchie and Maria Cornelia, for and during their joint lives, and to the use
of the survivor of them, during his or her life, and of the heirs of such survivor in fee
simple. And said John Knapp, in consideration of the premises, hereby receives the afore-
said conveyances to the said uses. In testimony whereof, the said parties of the first and
second parts, have hereunto interchangeably set their hands and seals, this thirteenth day
of September, in the year of our Lord one thousand eight hundred and nineteen.” This
deed was duly executed and acknowledged by said Andrew and Maria Cornelia Ritchie
and John Knapp, and recorded in the Norfolk registry of deeds.

Mr. Metcalf, for demandants, argued:
1. That by the common law a married woman could not bar herself, or those claiming

under her, of any estate in her own right, or even of her dower, by joining with her hus-
band in any deed or conveyance whatever. Co. Litt. 124a, note 1; Cruise, Dig. tit. 35, c.
10, § 4. That she could not convey by feoffment, excepting where there was a special
custom to warrant it (1 Wood. Conv. 169; Shep. Abr. c. 109, § 12); nor by bargain and
sale, although she might be privately examined (2 Inst. 673; Keilw. 4a); nor by acknowl-
edgment of deed enrolled, which would be void as to the wife (Brown, Faits. Enroll. 14;
7 Edw. 4, 5; 21 Edw. 3, 24). Nor would the wife be bound, after the death of the hus-
band, by an exchange of her land, executed with her husband, and the land received in
exchange, aliened by fine. 1 Leon. 285; Cruise, tit. 35, c. 10, § 10. That a letter of attorney,
made by husband and wife, to deliver their lease on the land, would be a void delivery
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as to the wife, and must be pleaded as the demise of the husband only. Wilson v. Riche,
Yel. 1. That the rule was only evaded in England by an indirect means, which was by a
conveyance by fine and recovery. It was however conceded, that this rule of the common
law was so far changed here, that a husband and wife might convey the lands of the wife
to a stranger.

2. That there was, however, another rule of the common law applicable to this case,
and which was also the law of this state, viz. that the wife should in no way convey her
lands, either by deed or devise, to her husband; and that the deed to Knapp, in this case,
was an attempt, by the husband and wife, to convey her lands to the husband by a single
instrument of conveyance, which could neither be legally done in England nor here. That
if this instrument could take effect, it must be as some known species of conveyance, but
that there would be found objections to classing it with any of them. That it was not a
feoffment, because husband and wife could not make a feoffment but by custom. Nor
was this instrument in the form of a feoffment; the words of a feoffment were “grant,
bargain, sell, alien, enfeoff, and confirm” (Bridg. Conv. 264, 298), or “grant, bargain, sell,
alien, enfeoff, and confirm” (3 Wood, Conv. 247). That it could not operate, according to
the intention of the parties, as a bargain and sale to Knapp, to the use of the husband and
wife, because that would be a use upon a use. It could not be considered as a covenant
to stand seised, because Knapp was not of the blood of either of the grantors.

3. That it must then be considered as some anonymous instrument of conveyance, au-
thorized by our usages. But was there any usage which would authorize it? There had
been a usage for husband and wife to execute a bargain and sale to a stranger, who (if the
parties so pleased) might reconvey to both, or to the husband alone, but that there was no
custom to effect this circuitous operation by one instrument, nor did the law allow of it.
That there was only one analogous case, the deed of Moses Gill and wife to John Scott;
and the accounts of this case were so different and uncertain, that it could not afford a
foundation for future adjudication.

4. That it might perhaps be said to be a trust; but there was no indication of any
intention to create a trust; and although the husband may convey to the wife by the inter-
vention of a trustee, there was no authority for the wife to convey so to the
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husband. That a conveyance by way of trust, or by use, was as much a direct con-
veyance to the husband by the wife, as a conveyance by feoffment or bargain and sale.

Mr. Prescott, for tenant.
The case finds, that the plaintiffs are the heirs at law of Cornelia Maria, the former

wife of said Andrew; that she was, during her coverture, seised of the demanded premis-
es, and if she did not, in some lawful manner, divest herself of the same in her life time,
they will be entitled to recover. The tenant contends, that she did not divest herself by
the deed set forth in the case agreed; and he says,

1. That this deed operated as a feoffment with livery, and the statute executed the
uses.

2. That if it should be considered by the court, not as a feoffment, but as a bargain and
sale, still that the estate passed by force of it from Mrs. Ritchie, and she was therefore
divested of it in her life time.

Husband and wife may, in this state, by a joint deed, acknowledged and recorded,
convey the wife's estate in fee, or for any less estate. This is probably founded on the
statute of W. & M. c. 48; Col. Laws, p. 303, re-enacted in St. 1783, c. 37; 1 Mass. Laws,
110.

The wife, by the common law, had authority to convey her lands, and this statute has
only prescribed the manner of doing it. Whatever may be the origin of this power, it is
now established by a uniform usage from the first settlement of the country, and by a
series of judicial decisions; and half the estates in the country are held under titles so
made. Fowler v. Shearer, 7 Mass. 20; Dudley v. Sumner, 5 Mass. 463; Osgood v. Breed,
12 Mass. 531. But whether this authority is derived from the statute or from usage, is
unimportant.

If, then, husband and wife have such power to convey her inheritance, the next ques-
tion is, as to the operation and effect of the deed in this case. The tenant contends, that it
has the operation and effect of a feoffment with livery of seisin in England. In that country
there are two classes of conveyances, one of which operates a transmutation of possession,
and the other does not. Feoffments with livery, fines, and recovery, and bargain and sale
and release are of the first class. Co. Litt. 271; Plowd. 300; Cruise, 107. Deeds of bargain
and sale and covenants to stand seised, are of the latter. 2 Saund. 42, 43; Cruise, 107.

Our ancestors, bringing with them the common law, that real estate was alienable, very
early prescribed by statute the manner in which it should be done. Col. Laws, c. 28, p.
85. The statute of William & Mary, afterwards adopted by the statute of 1783, c. 37,
points out the mode of conveyance by deed, acknowledged and recorded. This deed is to
pass the lands to the grantee, and not the use merely. This deed took the place of livery
of seisin. The framers of the statute knew that livery of seisin was necessary in England.
They meant to dispense with it, and they substituted acknowledging and registering. This
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is the construction that has been put on our deeds by the best conveyancers in the state,
and by courts of law. The case of Thacher v. Omans [3 Pick. 521] was settled, after argu-
ment and great consideration, by the whole court. Sull. Land Tit. 208. In Marshall v. Fisk,
6 Mass. 32, Parsons, C. J., says, “a conveyance by deed, acknowledged and recorded, is to
be considered as a feoffment without entry,” &c. This has stood for more than thirty years
the law of the land, settled by the highest judicial tribunals. It has become a common
assurance, and therefore not to be shaken. 2 Bl. Comm. 339. If this deed, acknowledged
and recorded, is to be considered as a feoffment with livery and seisin, then it passes
the estate, and transfers the possession to the grantee. The deed passes the estate to the
grantee to hold to the uses limited in the deed, and the statute transfers the possession
to the use. 3 Salk. 386; 2 H. Bl. 328. The grantee has a seisin to support the use, and
the possession is immediately united to the use, so that nothing is left in the grantee. It
is not a limitation of a use upon a use; for there is but one use, that expressed in the
deed. The land, and not the use, is conveyed by the deed. If a husband and wife may, in
England, convey her lands by fine to his use, or to their joint use, they may do it here by
this deed. A fine is but a feoffment of record, and a feme covert conveys here by a deed
acknowledged and recorded, instead of a fine. It is said, that in this way a wife conveys
directly to her husband; but this is not so; the husband and wife convey to a stranger.
The estate passes to the stranger, and the statute transfers the possession to the husband
and wife. This question also was settled in the case of Thacher v. Omans. It was there
held, that the estate followed the use, and vested in Gill and wife, and in him as survivor.
The authority of this case, in this particular, was afterwards recognized in Marshall v. Fisk,
and has been ever since, as well as before, acted on as a rule of property.

2. If this deed should be construed by the court to be a deed of bargain and sale,
the estate passed by it from Mrs. Ritchie. By the execution of this deed Ritchie and wife
became seised to the use of Knapp, and the statute transferred the possession to him.
Cruise, 66; 2 Inst. 672; 4 Reeves, 161; 2 Bl. Comm. 338, 137; Plowd. 301. The deed
itself did not transfer the legal estate to Knapp, but was only a covenant to convey it.
The statute vested the possession. The bargain and sale vests the use and the statute the
possession. Bl. Comm. 338; Cro. Jac. 690.
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The fee then was vested in Knapp, but a further use was limited over, which is a use
upon a use, which is not allowed. This last use cannot be supported in a court of law;
it is a mere nullity. 2 H. Bl. 335. But although void as a use, it will be supported in a
court of equity as a trust. Saund. 113; Shep. Touch. 505, 67; Cruise, tit. 12; c. 2 §§ 11,
12, 24; 11 Johns. 530. This court therefore, as a court of equity, will support it. But if the
court will not support the last use as a trust, nevertheless the legal estate passed out of
Mrs. Ritchie for a valuable consideration. The deed to Knapp was not void, nor wholly
inoperative, but only void as to the second use.

Stearns, in reply.
Two positions are taken by the tenant. 1. That the deed in this case is to be deemed

a feoffment, or equivalent to a feoffment with livery of seisin. The use limited to the feof-
fors executed by the statute of uses. 2. That if necessary, it is to be considered a bargain
and sale; the first use to Knapp executed, so as to vest the fee in him; the second use
limited to the bargainors not executed, but creating a trust, to be protected by the court;
at all events, that the fee passed from Mrs. Ritchie, and she did not die seised.

It is admitted, that by the law of England a feme covert cannot make a deed to pass
her estate, except by fine or recovery. But it is said, that there is an immemorial usage
in New England for married women to join with their husbands in a deed. It is not to
be questioned, that there is a usage for femes covert to convey, but this custom is to
be strictly followed. What kind of deed should be made, and what is the custom of the
country, must be determined by referring to the law of England and the law and usage
here. Mr. Reed resolved this custom into New England common law, and Judge Trow-
bridge attempted to derive it from the statute of 9 Wm. III. But from whatever source
derived, such conveyances by husband and wife were not deemed feoffments. In Higbee
v. Rice, 5 Mass. 352, Parsons, C. J., says, “a conveyance by deed, duly acknowledged and
recorded, is by our statute of inrolments equivalent to livery of seisin;” but he does not
say that it is a feoffment, or to operate like one. But the authority chiefly relied on by the
tenant is the case of Thacher v. Omans, determined by the supreme court in the year
1792. The opinion of Chief Justice Dana takes the same positions which are contended
for by the tenant in the case at bar, and supports it with the same course of reasoning.
Judge Trowbridge found insuperable difficulties to considering that conveyance a feoff-
ment, and called it a bargain and sale, or a covenant to stand seised. Chief Justice Dana
found equal difficulties in considering it a bargain and sale, or a covenant to stand seised,
and concluded, that it must operate as a feoffment, and derives it from 9 Wm. III. But
I conceive a different construction is to be put upon that statute. That statute had two
objects; one was to give immediate operation to deeds; the other to require recording at
length; but there was no intention to change the nature of the deed. But admitting the
construction of the statute, as to common cases of deeds by other persons, still it is not to

DURANT et al. v. RITCHIE.DURANT et al. v. RITCHIE.

66



be extended to the case of a feme covert. Considering the conveyance as a bargain and
sale, the use could not be executed, and would avoid the deed. It cannot be considered as
a trust, because there was no intention to create one by the parties. I conceive, therefore,
that by this conveyance the land was not passed out of Mrs. Ritchie, and she died seised.

STORY, Circuit Justice. This cause has been argued with great learning and ability,
and the topics brought into discussion have been in a great measure exhausted. The ques-
tion is, whether the deed of Mr. and Mrs. Ritchie was, under the laws of Massachusetts,
sufficient to convey her estate in the land in controversy to the uses expressed in the
deed; if it was, then the demandants are barred; if not, then they are entitled to recover as
heirs at law. If this question were to be tried solely upon principles of the common law,
it might be easily disposed of; for, except in some places, where peculiar customs prevail,
and have been sanctioned, the wife can make no valid conveyance of her estate but by
fine or common recovery, which are matters of record. In these cases she is examined by
the court, and her assent, without the compulsion of her husband, is ascertained. When a
fine or recovery of the wife's estate is had, she may join her husband in the deed to lead
or declare the uses. She cannot alone declare them; but if her husband alone declares
them, it will be presumed to be with her consent. Comyn, Dig. “Baron & Feme,” G 1, 2,
4; 1 Bl. Comm. 444; 2 Bl. Comm. 293, 355; Cruise, Uses, pp. 132, 133, arts. 195, 196,
198; 1 Rop. Husb. & Wife, 53; Shep. Touch. p. 39.

A feoffment or other grant, by the husband and wife, of the wife's estate, not being
matter of record, is therefore held, not merely to be voidable, but absolutely void. 2 Bl.
Comm. 293; Shep. Touch. 54, 200. What was the original ground, upon which this gen-
eral disability of femes covert was established at the common law, it is not perhaps very
easy to determine. It may have arisen from the artificial rule, that her separate existence
is merged or suspended during the coverture; Co. Litt. 112a, 187b; Comyn, Dig. “Baron
& Feme,” D.; or, what is more probable, from the fear, that her acts during the coverture
might be exacted by the influence or compulsion of her husband. The exception intro-
duced in favour of fines and common recoveries, countenances the latter supposition. For
though doubtless in their origin these were presumed to be adversary suits; yet the prin-
cipal reason, assigned in the books for their
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conclusiveness upon the estate of the wife, is, that her voluntary assent is ascertained by
the secret examination of the court. 2 Bl. Comm. 351, 355; 1 Bl. Comm. 444; Comyn,
Dig. “Baron & Feme,” G 1, 2, 4, H; Shep. Epitome, p. 734; Shep. Touch. 38. Be this
as it may, the rule and the exception are equally well settled, and cannot now admit of
controversy.

But the present case it to be decided, not by the common law, but by the local law
of Massachusetts; and this court is bound to decide all controversies, touching the titles
and transfers of real estates, by the same rules as the judicial tribunals of the state. In
this respect it administers merely the lex loci. By the law of Massachusetts a feme covert
may convey her estate by deed, duly executed by herself and her husband. This is not
disputed, and indeed has so long prevailed as an uncontested principle, that it would be a
waste of time to trace its recognition in our courts. Fowler v. Shearer, 7 Mass. 21; Dudley
v. Sumner, 5 Mass. 463; Osgood v. Breed, 12 Mass. 525. The origin of this principle
has been matter of some discussion; and very learned minds have differed in opinion on
this subject; some resolving it into a mere New England usage in very remote times; and
others deeming it a just construction of the statute of conveyances of 9 Wm. III. c. 7.
When our ancestors came to this country, they brought with them, and adopted so much
of the common law, as was applicable to their situation. Fines, as a mode of conveyance,
do not appear ever to have been adopted in the country; and common recoveries, though
resorted to for other purposes, are not known to have been used for the transfer of the
estates of femes covert. In England they could in general only be passed in the court of
common pleas; and neither the court of king's bench nor exchequer were competent to
entertain them. Shep. Touch. 8, 9, 39; Comyn, Dig. “Fine,” D; 2 Bl. Comm. 349–351;
Comyn, Dig. “Courts,” C. And it is not surprising that a jurisdiction, exclusively exercised
by one court there for a particular purpose, should not have found an early place in our
jurisprudence. The alienation of land was, however, generally favored in the colony; and
it would be matter of astonishment, if some mode was not in practice, by which femes
covert could convey their estates. No express mode is pointed out by any colonial statute;
and there does not exist, even to the present day, any general statutable regulation on the
subject.

In 1640 the colonial legislature passed an act, declaring that no mortgage, bargain, and
sale, or grant of any houses, lands, &c. when the grantor remained in possession, should
be of force, except against him and his heirs, unless the same should be acknowledged
before some magistrate, and recorded in the county court; and the recording, as provided
by the act of 1641, 1642, does not seem to have been intended of the whole deed at large,
but of “the names of the grantor and grantee, the thing and estate granted, together with
the date thereof.” In 1652 another act was passed, declaring, “that henceforth no sale or
alienation of houses or lands, within this jurisdiction, shall be holden good in law, except
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the same be done by deed in writing, under hand and seal, and delivered, and possession
given upon part, in the name of the whole, by the seller or his attorney, so authorized
under hand and seal; unless the deed be acknowledged and recorded according to law.”
Here, the first part of the enactment provides for a livery of seisin, and thereby makes
the conveyance a feoffment; and the latter part substitutes, as an equivalent of equal no-
toriety and effect, the acknowledgment and record of the deed. So that by the latter, the
conveyance becomes, as to all legal purposes, either a feoffment, or a conveyance of equal
power to transmute the possession and title. This is the substance of the colonial legis-
lation. After the charter of 1692, the subject was again taken up by the legislature; and
by the provincial act of 9 Wm. III. c. 7, it was declared, “that henceforth all deeds or
conveyances of any houses or lands within this province, signed and sealed by the party
or parties granting the same, having good and lawful right or authority thereto, and ac-
knowledged by such grantor or grantors before a justice of the peace, and recorded at
length in the registry of the county, where such houses or lands do lie, shall be valid to
pass the same, without any other act or ceremony in the law whatsoever.” This statute
remained in force until after the Revolution; and having been revised by the act of 1783,
c. 37, remains in substance the present law of this commonwealth.

It is observable, that this statute of 9 Wm. III., dispenses entirely with livery of seisin,
by declaring, that the deed or conveyance, duly executed, acknowledged, and recorded,
shall be valid to pass the estate “without any other act or ceremony in the law whatso-
ever.” See Pidge v. Tyler, 4 Mass. 541; Higbee v. Rice, 5 Mass. 352; Marshall v. Fisk,
6 Mass. 24. The act or ceremony, here alluded to, doubtless is livery of seisin, without
which a deed of feoffment at common law was not sufficient to pass an estate of free-
hold. 2 Bl. Comm. 311. The statute gives no description of any particular kind of deed
or conveyance, such as feoffment, bargain and sale, lease and release, &c., nor does it ex-
press anything as to the operative words which it shall contain. Any deed, any conveyance,
granting the estate by any words, expressing a clear intention to transfer the same, is suf-
ficient. The statute looks not to the particular form of the deed, but to its substance, as
conveying the title of the grantor; and gives it full effect by its own transcendent authority.
It transmutes the title and possession as perfectly as it could be done by any kind of con-
veyance. In short, as has been observed by a very learned
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judge (Chief Justice Dana), to whose opinion I shall have occasion more fully to refer
hereafter, “this statute was evidently made to introduce a new mode of creating or trans-
ferring freehold estates in corporeal hereditaments” (i. e. new to the common law), “viz.
by deeds, signed, sealed, acknowledged, and recorded, as the statute mentions. It does
not prescribe any particular kind of deeds or conveyances, but is general, and extends to
all kinds of conveyances.” The deed operates in such manner as may best effectuate the
intention of the parties. It may operate as a feoffment, a bargain and sale, a covenant to
stand seised to uses, a release, or a confirmation, as the circumstances may require. This
has been the uniform construction put upon the statute by our courts; and perhaps our
deed of conveyance may most aptly be denominated, in the largest sense of the common
law, a grant. See Co. Litt. 284a, note, 1301b; Shep. Epitome, c. 93, p. 625; Dudley v.
Sumner, 5 Mass. 472; Livermore v. Bagley, 3 Mass. 487; 2 Saund. 96, and note 1. In
Marshall v. Fisk, 6 Mass. 24, 32, Chief Justice Parsons said, “A conveyance of land may
here be considered as any species of conveyance necessary to effect the intent of the par-
ties, and not repugnant to the terms of it.” “It may have the effect of a feoffment, without
an actual entry of the grantee.” See, also, Knox v. Jenks, 7 Mass. 488. It is farther observ-
able, that the statute uses the expression, deeds, &c. signed, &c. by the party, &c. “having
good and lawful right or authority thereto.” It was upon this clause, that the late Judge
Trowbridge founded his opinion, that the authority of the husband and wife to convey
her estate was derived from this statute. The argument was to this effect. By the common
law, husband and wife can, by a particular mode of conveyance, viz. fine or recovery, pass
her estate; they are therefore persons “having good and lawful right or authority thereto,”
and consequently grantors entitled to convey within the purview of the statute. Fowler v.
Shearer, 7 Mass. 14, 21. To me there appears much force in this reasoning. But Chief
Justice Parsons has thought this opinion ill-founded. “One objection to this reasoning is
(says he), that according to the practical construction of the statute it proves too much. For
tenant in tail can convey by common recovery; yet it was never supposed, that under this
statute he could convey, so as to bar his issue, or those in remainder or reversion.” Id.
Now the force of this objection is somewhat diminished by the consideration, that this
construction of the statute, as to tenants in tail, does not appear ever to have passed under
judicial cognizance; and probably never became matter of controversy, as from very early
times common recoveries were used in the province to bar entails. It is not to be pre-
sumed, when a known and approved mode of barring entails was practised, that another
mode, which was open to question, would be resorted to. But the case of tenant in tail
does not strike me to be, to all intents and purposes, ad idem. There are at least some
distinctions, which would deserve consideration, if the point were now in judgment. A
feme covert, having the fee in herself, is absolute owner of the whole estate; and when
she parts with it by fine or recovery, she parts with no more than her present title to the
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estate. But it is not exactly so in respect to tenant in tail. He is not absolute owner, but he
is special owner, per formam doni. If he is of perfect capacity, and sui juris, his deed will
convey no more than a base or voidable fee, and will not exclude his heirs, per formam
doni. Comyn, Dig. “Estate,” B. 22, 24, 33; Id. “Discontinuance,” A 4, B; Machil v. Clark,
2 Salk. 618; Martin v. Strachan, 5 Term R. 107, note. Even a fine by a tenant in tail bars
only his own issue; it does not affect subsequent remainders; but creates a base or quali-
fied fee, determinable upon the failure of the issue of the person, to whom the estate was
granted in tail; upon which event the remainder man may enter. 2 Bl. Comm. 355–357,
and Christian's note 3; 5 Term R. 108. It is true, that if he omits to enter within five years
after his title accrues, he is barred by statute, if the fine be levied with proclamation. But
this is true also as to strangers; and it operates by the same reason, as other statutes of
limitations. A common recovery by tenant in tail admits indeed of a very different con-
sideration. A fine operates only as an extinguishment of the estate tail, and passes a base
or qualified fee. But a common recovery does not operate in that manner; for a common
recovery passes not a base fee, but a full, absolute, unlimited, and rightful fee, and is to
be considered as the proper conveyance of a tenant in tail, and passes the fee in the same
manner, as the fee is passed by a feoffment of tenant in fee. Such is the language of Lord
Chief Justice Lee, in delivering the opinion of the court in Martin v. Strachan, 5 Term
R. 107, note. But this proceeds upon a fiction of law of the recompense by the recovery
over against the vouchee. So that, as the same learned judge said on the same occasion, a
common recovery may be considered, in several respects, as to a tenant in tail, and as to a
remainder man. As to tenant in tail, it is a conveyance by consent; and as to the remainder
it is a bar involuntary. As to tenant in tail it is a grant in the per; as to the remainder, it
has the credit of a recovery upon title; and therefore a tenant in tail alone limits all the
uses upon such recovery, and he in remainder, nolens volens, is bound. At the common
law a tenant in tail had a fee simple conditional, and the donor had only a possibility.
He might alienate by feoffment before issue born, and the donor could not enter for a
forfeiture, and this feoffment barred the issue. After issue born
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he might alienate, and thereby bar both issue and donor. By having issue the condition
was considered as performed to three purposes, to alienate, to charge, and to forfeit. The
statute de donis took away the power of alienation; but it did not change the nature of
the estate, or the course of descent. Under that statute the judges held, that the tenant in
tail had not a fee simple; but they made dividual estates, a particular estate in the donee,
and the reversion in the donor. But when common recoveries were introduced, these in
effect revived the old law, and reduced the estate of the donor, or remainderman, again
to a mere possibility. Martin v. Strachan, 5 Term R. 107, note; Co. Litt. 19; Comyn, Dig.
“Estates,” B 27.

The cases then of tenant in tail, and feme covert, are not necessarily to be governed
by the same principle. She is, to all intents and purposes, the absolute owner of the fee
without any remainder in others. He has not, strictly speaking, the absolute ownership
of the fee, although he has, by a common recovery, the power of acquiring or passing
it; but until such recovery he holds for the issue per formam doni, and there is a sub-
sisting estate in the reversioner or remainderman, whether it be esteemed an interest or
a mere possibility. She is not disqualified by the common law from conveying; but her
conveyance is required to be by some solemn act of record, whereby her consent, upon
examination, may be known to be free and voluntary. The tenant in tail, on the other
hand, though competent by the common law to alien the fee, is, by the statute de do-
nis, deprived of that power; and has re-acquired it only by a fiction of law, an imaginary
recompense, whereby he is enabled to defeat the title of his own issue and those in re-
mainder. It is not strictly the exercise of a right; but the exercise of a power, which by
consequence defeats the rights of others. Now I do not say, that a court might not, in the
exercise of a liberal construction, hold a tenant in tail, within the statute of 9 Wm. III., as
a party “having good and lawful right and authority” to grant the estate in fee, upon the
ground, that the law would enable him so to do by a common recovery. But there might
be considerations growing out of the peculiar nature of his estate and the rights of third
persons, which might induce a court to pause, when it might readily allow a feme covert
to be within the clause. And the very circumstance, that common recoveries have always
been in use in the province to bar entails, and never to pass the estate of a feme covert,
would go far to show, that such a distinction, having some grounds to support it, had in
fact prevailed. Judge Trowbridge's opinion, as to the origin of the usage of femes covert to
convey, is not therefore overturned by the objection, that it proves too much. Chief Justice
Dana evidently inclined to the same opinion as Judge Trowbridge. Other eminent per-
sons have, however, entertained a different view of the subject, and resolve the usage into
mere New England common law, the origin of which is unknown. Fowler v. Shearer, 7
Mass. 14, 21; Dudley v. Sumner, 5 Mass. 463; Os-good v. Breed, 12 Mass. 531. It would
ill become me to attempt the difficult task of reconciling these diversities of judgment,
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magnas componere lites; nor should I have thought it necessary to enter at all into an
examination of the matter, if a strong argument had not been pressed for the demandants,
upon the ground of its being a mere usage, unauthorized by statute. If I might, however,
be permitted to hazard a conjecture, it would be, that the practice of femes covert con-
veying their estates by deed prevailed antecedently to the provincial statute of Wm. III.,
and possibly was grounded upon the general terms of the colonial act of 1652; and that
being then well known, the words of the statute “having lawful right, &c.” were inserted
to comprehend and affirm it. But be the origin of the usage what it may, it has prevailed
beyond the memory of man, and has become a common assurance in the country, and
cannot now be shaken without overturning innumerable titles, and the most solemn adju-
dications of our courts. This is admitted by the counsel for the demandants; and it is now
necessary to examine the objections taken by them to the deed, under which the tenant
claims.

The first objection is, that though a feme covert may convey her estate by deed jointly
with her husband; yet this is by usage merely, and the usage has extended only to con-
veyances to third persons, and not to conveyances, where the uses were reserved to the
husband, or the husband and wife, in the same deed; and that by the common law the
husband cannot convey to the wife, nor the wife to the husband. In respect to the com-
mon law, the unity of persons, which arises from the relation of husband and wife, cer-
tainly prohibits a direct and immediate conveyance from one to the other from having
any legal effect. Co. Litt. 112a, Comyn, Dig. “Baron & Feme,” D 1. But either may, at
the common law, indirectly convey to the other through the medium of a trustee, or by
any conveyance, which operates a transmutation of possession. Thus, a man may make a
feoffment, or other conveyance, to the use of his wife, and the estate will be executed in
her by the statute of uses of 27 Hen. 8. Co. Litt. 112a; 1 Saund. Uses, c. 2, § 5. And by a
fine or recovery the husband and wife may declare the uses of the wife's estate, either to
the husband, or husband and wife, as well as to any third person. Lusher v. Banbong, 3
Dyer, 290a, and cases, note k. In short, they have as effectual power to declare the uses in
such case, as any third persons can have; for the old estate is gone by the fine or recovery,
and the use is a new estate having operation by the statute of uses. Cruise, Uses, p. 132,
§§ 195, 196, &c.; Beckwith's Case,
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2 Cote, 56; Bac. Uses, 70, and note of Rowe, 150; 2 Bridg. Conv. 170. So that, so far
as the objection rests on a general disability by the common law, it is not sustained, for it
does not exist. The estate of the feme covert, whenever it can be conveyed by her at all,
can be conveyed to any uses whatsoever; and as well to the use of her husband, as to any
other use. And if the present conveyance had been by fine or common recovery, the uses
declared by the deed would have been good and effectual in law.

Then, as to the other part of the objection in respect to the extent of the usage, it is
admitted, that the case must be brought within the usage. But what is the usage? It is, that
the husband and wife, joining in a deed, may convey her lands so as to bar her and her
heirs. It is not confined to any particular kind of conveyance, or to any particular persons.
Whatever is the conveyance, and whoever are the parties, if it is, in point of law, compe-
tent in other respects to pass the estate to them, the usage gives it complete validity. It is
incumbent upon those who set up an exception to the generality of the usage, to establish
its existence. If not established, then the court must deal with it by analogy to other well
known principles. There seems to be no reason, why, if a feme covert may convey her es-
tate to any uses whatever by fine or feoffment in England, she may not convey her estate
to the like uses here by her deed. The law, in each case, gives her the general authority
to convey her estate, and there is no more reason for restricting it in the one case, than in
the other. If indeed a restriction exists, it must be submitted to; but the usage embodies
none in its general form; and since it leaves the wife at liberty to pass her estate by deed,
it leaves the conditions, uses, and limitations, in like manner, at the option of the parties.
Indeed, the objection itself admits, that by two separate deeds, one from the husband and
wife to a stranger, and from him back to the husband and wife to uses, the estate of the
wife might, consistently with the usage, pass to the same uses, as are contained in the pre-
sent deed. If so, then the usage admits the competency of the wife to pass her estate by
deed to the use of her husband; and the question then resolves itself into this, whether
the deed is in a competent form to pass the possession of the estate from the wife, so as
to create a proper feoffee or grantee to uses. It is upon that ground, and that ground only,
that the necessity of two deeds can, in a legal point of view, be admitted.

And this leads me to the consideration of the objection made to the nature and op-
eration of the deed in the present case. It divides itself into two heads: 1. That in effect,
upon its true construction, it is a direct conveyance from husband and wife to the use
of themselves, and therefore void. 2. That at most, it is a bargain and sale, attempting to
create a use upon a use, and as this is void at law, Mr. Ritchie can take no estate by
way of use; and to give effect to the deed, as a trust, would be not in furtherance, but in
destruction of the intent of the parties.

Before proceeding to consider this objection, it may be necessary to say a few words
as to the doctrine of uses, and the different kinds of conveyances known to the common
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law. Before the statute of uses, all uses were held but as trusts and confidences annexed
to the land; and not legal estates recognized at the common law. The feoffee to uses was
deemed the legal owner of the land; and the use, with some exceptions, introduced by
statutes, was deemed a trust, which could be alone enforced in the court of chancery.
Then came the statute of uses, which ordained, that such as had the use of lands should,
to all intents and purposes, be reported and taken to be absolutely seised and possessed
of the soil itself. 2 Bl. Comm. 137, 331. So that the interest of cestui que use was, by this
means, changed from an equitable, into a legal estate; for the statute executed the use to
the possession, and made cestui que use complete legal owner, to all intents and purpos-
es, annihilating the intermediate estate of the feoffee. But the courts of common law in
the construction of the statute, soon adopted a narrow and illiberal mode of interpretation,
and held that a use could not be limited on a use. So that if A. made a feoffment to B.
and his heirs, to the use of C. and his heirs, in trust for D. and his heirs, they held that
the statute executed only the first use, and that the second was a mere nullity; thereby
throwing all such trusts back again into equity. This consideration made it very important
to examine the operation of different modes of conveyancing upon uses. There are two
modes of conveyancing by which uses may be raised. The first is such as operates by
a transmutation of the estate of the grantor, such as a fine, feoffment, recovery, or deed
of lease and release. By these a seisin is immediately transferred to the grantee, out of
which the uses may be served. The other mode operates, not by a transmutation of the
estate of the grantor, but the use is served out of the grantor's seisin, and then the use
is executed by the statute. Of the latter description are bargains and sale, and covenants
to stand seised to uses. Bargains and sales were introduced before the statute of uses;
but they were then considered, not as a conveyance of the estate of the bargainor, but as
a mere contract to convey, which created a trust in favour of the bargainee. When the
statute of uses came, this trust was immediately executed, and thus the use was united to
the estate in the bargainee. But no further or secondary use could be limited upon such
conveyance; for it was the limitation of a use upon a use, and therefore such limitation
was deemed repugnant and void. 2 Bl. Comm. 335; Co. Litt. 271b;
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Plowd. 301; 4 Cruise, Dig. tit. 32 c. 12, § 28, p. 193. The same doctrine applies to
covenants to stand seised, this latter conveyance being principally distinguished from a
bargain and sale by the fact, that a bargain and sale arises upon a pecuniary consideration,
and a covenant to stand seised, upon the consideration of blood or marriage.

With these principles in view, which are indeed common learning, let us now proceed
to the consideration of the objection, as to the nature and operation of the deed of Ritchie
and his wife to Knapp. The object of the deed is perfectly clear. It is to convey the estate
of the wife, so that it shall be for the use of the husband and wife during their joint lives,
and for the use of the survivor, in fee simple. It is not in form a direct conveyance be-
tween husband and wife to and for each other; but it is a conveyance to a stranger both
by blood and marriage (for such Knapp is agreed to be), purporting to be in consideration
of the marriage, and also of a pecuniary consideration paid by Knapp to the grantors. If
we hold the deed utterly void, we defeat the manifest intent of all the parties. It leaves
the estate in the wife without creating any of the uses, for which the parties executed
the deed. If it has any operation whatsoever, it operates either to convey the estate of the
wife to Knapp, as a use created by the deed, and executed in him by the statute of uses
(which forms a part of the common law of our land); or as a conveyance, transmuting the
possession and seisin to Knapp, under our statute of conveyance, and therefore creating a
seisin in him sufficient of itself to serve the uses of the deed. In either view it cannot be
said to be a direct conveyance from Ritchie and his wife to themselves, for in both views
there is a stranger, who is the grantee, and for a valuable consideration. It is said, that the
deed must operate in some way known to the common law, or not at all. If by that it be
meant, that it must arrange itself distinctly, as one of the kinds of conveyances classed by
the common law, the doctrine is not admitted. For, as has been already intimated, though
a deed be not formally a feoffment, or bargain and sale, &c. &c.; yet if it be sufficient
in legal construction to pass the estate, under our statute of conveyances, it is good, and
binds all persons. In such case, if it be not a feoffment, it has an operation equivalent to
it; and if it be not a bargain and sale, it has a like validity. It may be construed, if not in
fact, yet in potency and substance, as any conveyance which most fully accomplishes the
intention of the parties. If, however, by the argument is intended no more, than that the
deed must be construed, as to its terms and effects, by the rules of the common law, that
is not questioned. The deed has not been contended to be a covenant to stand seised; and
probably could not be sustained in that aspect. The difficulties are, that it has a pecuniary
consideration, and that the grantee is a stranger both by blood and marriage. However, I
desire not to be absolutely bound by this intimation, as there really seems much reason
for holding, that, where the grantee is a mere conduit or instrument for uses, which do in
fact arise from blood and marriage, and he himself takes no interest, the deed shall work
effectually to the use of persons included within the consideration of blood and marriage.
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Jackson v. Sebring, 16 Johns. 515; 2 Saund. Uses, p. 90; 3 Salk. 384; Plowd. 307; Comyn,
Dig. “Covenant,” G 3. Then again it is said, that it cannot operate as a bargain and sale,
for that will be against the intention of the parties; for it will be a conveyance to the use
of Knapp, and then the subsequent use to the husband and wife, being a use upon a use,
will be void.

Now in construing deeds, we must take the whole together; and if any rational expo-
sition can be made to give effect to the deed, that exposition ought to be adopted, “ut res
magis valeat, quam pereat.” Clanrickard's Case, Hob. 277; 2 Saund. 96, and note 1. The
intention here is clear to convey to Knapp; the pecuniary consideration paid by him, is
sufficient to raise a use to him, and make the conveyance a bargain and sale. Why then,
since it may have this operation, ought not the court to give it? The reason assigned, is
that the parties intended no use to him, but a legal use to the husband and wife. In my
judgment this is assuming a particular, to defeat the general intention. The parties must
be presumed to know the legal effect of their own instrument. If they meant it to be a
mere bargain and sale, then the second uses to husband and wife, though void at law as
uses, yet are good in equity as trusts. No one can now doubt, that it is competent to par-
ties in this state to create fiduciary estates, and that conveyances for this purpose are valid
in law. There is no absurdity and no repugnancy to any intention expressed in the deed,
in considering the use to be by way of trust. It is not declared, that, if the conveyance
cannot operate so as to create a legal and executed use in the grantees, the deed shall be
utterly void. On the contrary, if the deed can operate only as a bargain and sale, then if
the parties are to be presumed conusant of and bound by the law, they meant in fact to
create a trust estate under the denomination of a use; that is, they meant to create a use
upon a use, which is perfectly good in equity, and not prohibited by any rule of law. In
this view of the case, though the tenant could not if he were demandant, resover the land
in a suit at law; yet he could maintain a suit in equity to enforce the trust; and the title of
the demandants by descent would be completely cut off. So that, at all events, they would
not be entitled to recover in the present suit. If I were driven to construe
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the present deed a mere bargain and sale, I should not entertain the slightest doubt of
its validity, and that it passed the estate by an executed use to Knapp. And whether the
uses ever could be enforced or not, as they were not illegal, they could not avoid the legal
operation of the conveyance to him. It is by no means true, that because a deed cannot
have operation by law to the full extent intended, it shall have no operation at all. On
the contrary, it has been held, that if a covenant be made to stand seised to the use of a
person related to the covenanter by blood or marriage, and of a stranger, the whole use
will vest in the relation. 2 Rolle Abr. 783, pl. 4; Id. 784, pl. 5; Comyn, Dig. “Covenant,”
G 3, G 5. See also Shep. Touch. 512, 513; 3 Salfe. 385; Plowd. 307; 2 Saund. Uses,
92. But in my judgment the present deed may well be construed as a feoffment; and in
that view, by transmutation of the possession, Knapp became seised of the estate, so as
to serve the subsequent uses out of his seisin, and they became, by the statute of uses,
executed in Ritchie and his wife. The words of the conveyance are, “grant, bargain, sell,
and convey.” Now the word “grant” is nomen generalissimum. It concludes all sorts of
conveyances. In Co. Litt. 301b, it is said, that the words “‘dedi’ or ‘concessi,’ may amount
to a grant, a feoffment, a gift, a lease, a release, a confirmation, a surrender, &c.; and it is
in the election of the party to use, to which of these purposes he will.” See, also, 2 Saund.
96, and note 1. The word “convey,” is, at least, of as general an import. No precise words
are necessary to a feoffment; and therefore a conveyance by other words, as well as by
the word “enfeoff,” amounts to a feoffment Comyn, Dig. “Feoff. A. 3; 2 Rolle, 73. Even a
conveyance by the words “bargain and sell,” if accompanied by livery of seisin, has been
held a feoffment. Comyn, Dig. “Feoff.” A 3; 6 Mass. 24; 1 Leon. 25. And therefore these
words, in Massachusetts, may well operate as a feoffment, if it will best effectuate the
intention of the parties, since livery of seisin is here dispensed with, and an acknowledg-
ment and registry of the deed is substituted for it. Id. In the old charters of feoffment, the
word “enfeoff,” is not found; but “dedi” and “concessi.” 2 Bl. Comm. 369; Id. Append, i.

Why then shall not the present deed be construed as a feoffment since thereby com-
plete effect is given to the intention of the parties in the very way, which avoids any trust,
and creates uses capable of being executed by the statute? The only objection stated at
the bar is, that a feme covert cannot by the common law, convey her estate by feoffment.
Neither could she, by bargain and sale, lease or release, or in short by any other deed in
pais. This objection therefore, if well founded at all, goes entirely to overthrow the estab-
lished usage of the country, that a feme covert can convey by deed, and otherwise than by
fine or feoffment. The usage enables her to convey her estate, and to transmute by deed
the uses in, and possession, to the grantee. She must therefore have as much right to con-
vey by feoffment, as by any other mode of conveyance by deed. And if even the deed be
deemed anomalous, and a nondescript, still if its efficacy is, as it must be admitted to be,
to transfer her estate to another, when such is the intent, it gives the grantee a complete
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seisin, possession, and title, and these are sufficient to serve the uses. Whether, therefore,
it operates as a feoffment or quasi feoffment is immaterial. The transfer of the estate is
the substance; the method is unimportant. If transferred in fact, then by operation of the
well settled principles of law, the grantee may be seised to the other uses. Nay more,
if it were not true, that her conveyance may operate as a feoffment, or quasi feoffment,
she could not transfer her estate, to such uses as the present by the operation of double
deeds, which power is not denied. And for myself I am free to say, that I can discern
no legal difference between a single deed, which, at the same time, transfers the estate
and declares the uses; and two deeds executed at the same time, one of which transfers
the estate, and the other gives it back to the same uses. Both of these deeds must be
construed together as parts of one transaction. If there be any distinction, it is only so far
as they may be supposed to indicate a difference of intention; but supposing no difference
of intention, then their legal effect ought to be the same. If indeed they are executed at
different times, they may admit of very different considerations.

My judgment accordingly is, supposing the point to be res integra, that the present
deed is effectual, and operates as a feoffment to Knapp, and raises the uses expressed
therein, so that Ritchie and his wife became seised of the estate by the execution of the
uses, and in the events which have happened, he is now the sole legal owner of the fee.
But this is not res integra. The same questions arose, and were decided, in the case of
Thatcher v. Omans, before the supreme court in Plymouth county, in May term, 1792.
The suit grew out of a deed made by Moses Gill and wife, to John Scott, in December,
1770, in all respects the same with the deed before the court (which indeed seems to
have been drawn from it), except that in the granting part the words “give” and “enfe-
off” were added, the clause being, “do give, grant bargain, sell, enfeoff and convey.” The
demandants claimed as heirs at law of Mrs. Gill; the tenants claimed under Moses Gill,
who, by the death Of his wife, was the asserted owner in fee under the deed. The cause
came on, upon a special verdict and was argued by the late Governor Sullivan and Lieu-
tenant Governor Levi Lincoln for the tenants, and by the late Chief Justice Parsons for
the demandant. The court unanimously gave judgment for
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the tenants, affirming thereby, in the most solemn manner, the validity and sufficiency
of the deed to pass the wife's estate to the uses expressed in the deed. The grounds of
this decision have been somewhat differently represented in different books. In Sullivan's
Land Titles (pages 209, 210), a report, in some respects incorrect, is given of the case, and
it is said, that the court were unanimously of opinion, “that the conveyance to Scott was
a covenant in Gill and his wife to stand seised to their own use, as joint tenants for the
life of both, and in fee for the survivor, and the heirs of the survivor without limitation;
by which the estate was vested in him as survivor in fee simple.” In Marshall v. Fisk, 6
Mass. 24, 32, Chief Justice Parsons said, “In this state, a deed, purporting to be a bargain
and sale to A. and his heirs, to the use of B. and his heirs, has been holden, in the case of
Thacher v. Omans, to be a feoffment, and not by way of use, and that the estate passed to
B., by way of use, by virtue of the statute of uses.” The learned judge is not quite accurate
in stating, that the deed purported to be a bargain and sale; it purported just as much to
be a feoffment. Mr. Dane, in his Abridgement of the Law (4 Dane, Abr. 157), states the
judgment to have been, that “this conveyance to Scott, to the use of Gill and wife, was
good and valid; at any rate, the court held, that she parted with her estate by her deed to
Scott.” Having been furnished with a copy of the record in the case. I am enabled to say,
that Mr. Dane has truly stated the judgment, which was for the tenants, and the question,
as put by the jury to the court, turned altogether upon the validity of the deed to Scott.
Fortunately, however, the case is not left to these general statements, though considering
the very deep interest excited by the judgment, and the traditions respecting it within the
memory of many counsellors yet alive, these might afford no insecure basis, on which to
place our confidence. But the opinion, actually delivered by the late Chief Justice Dana
in the case, has been produced at the bar, in his own hand-writing, which shows, very
much at large, the grounds of his own judgment, and probably also that of the court itself.
I have perused that opinion with great care and attention. It exhibits the talents, learning,
and sagacity of that eminent judge in a very favorable light All the leading arguments, on
both sides, are stated, illustrated, and examined, in this opinion. The conclusion, to which
his mind arrived, was, that the deed was to be considered as a feoffment, and not a mere
bargain and sale; that it passed the estate of the wife, and that the uses declared there-

on were good and valid to vest the estate in Gill and his wife, as joint-tenants in fee.2

From a case so fully argued, and so well considered, which has ever since been deemed
a land-mark in our law, and has guided the judgment of conveyancers, I should be ex-
tremely loth to depart, even if it seemed to me not originally quite founded in accurate
law. In cases of this nature I feel myself bound to administer the local law, and when the
rules, which regulate titles to real estate, are once ascertained in the state court, they are
obligatory upon my judgment. In the present case I have only to say, that my judgment
follows and approves the reasonings of Chief Justice Dana; and the decision in Thacher
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v. Omans, and others, cannot be departed from without uprooting some of the solid foun-
dations of the law.

Upon the statement of facts judgment must be entered for the tenants.
2 This opinion has been since printed in 3 Pick. 521, 522.
1 [Reported by William P. Mason, Esq.]
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