
District Court, E. D. Virginia. 1877.

IN RE DUNN.

[2 Hughes. 169;1 11 N. B. R. 270.]

BANKRUPTCY—JURISDICTION—JUDGMENTS IN STATE
COURTS—INJUNCTION—LACHES OF CREDITOR.

1. Judgments which have been rendered in a state court cannot be corrected or annulled upon appeal
or petition in this court, nor can it inquire into the allegations of such a petition filed here to
restrain the sale of real estate.

2. Petition dismissed with costs, and leave granted the bankrupt to apply here for the proper injunc-
tion to stay proceedings, when he shall have taken steps to set aside or reverse the judgments in
the state court.

3. A judgment, creditor for thirteen years who has all the while failed to secure a lien by recording
his judgment in the county where the debtor's lands lay, who afterwards fails to prove his judg-
ment before a commissioner of court appointed to inquire of and report liens and their priorities,
who fails to file exceptions to such commissioner's reports, and who allows a distribution of
funds arising from the sale of the lands to satisfy reported liens upon it to be made, will not after
such laches [be allowed] to assert his claim against more diligent creditors.

[In bankruptcy. H. Dunn.]
In the matter of James.
HUGHES, District Judge. The petition of this bankrupt, filed on the 9th day of

November, 1874, prays that the order for the sale of his real estate, free of liens, hereto-
fore made, should be set aside on the ground that the said real estate had been exempted
by this court, August 1st 1873, as a homestead; and that the judgment liens, for the sat-
isfaction of which the sale is ordered, were upon judgments obtained in the county court
of Washington county, which were illegal, invalid,
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false, and fraudulent. The court holds that, inasmuch as some of the alleged judgments
for large amounts have not been impeached in the court which rendered them, or in the
appellate courts of the state having jurisdiction to correct errors in said judgments, and
inasmuch as this court is not competent to correct or annul proceedings in the state courts
upon appeal or petition, and could not hear the allegations of this petition in any event
except upon bill and answer in chancery, it cannot inquire into the allegations of the pe-
tition or restrain the said sale of real estate for any cause set forth in the same. Ordered,
therefore, that the petition be dismissed with costs, with leave to the bankrupt, if and
when he shall have taken steps in the proper forum of the state to set aside or reverse
said judgments, to apply here for the proper injunction to stay proceedings.

Upon petition for the revision of a subsequent order in this case, that order of the dis-
trict court was affirmed by the chief justice (April term, 1877) in the following decision:

WAITE, Circuit Justice. The facts as presented upon this petition are as follows:
Wadsworth, Turner & Co., the petitioners, recovered judgment at the March term, 1860,
of the county court of Washington county, Virginia, against Dunn, the bankrupt, for
$393.58, with interest from October 5th, 1858, and costs $6.81, subject to a credit,
November 12th, 1858, of $275. This judgment was a lien upon certain lots in Abingdon,
but as the judgment was not docketed in accordance with the requirements of the laws
of Virginia, subsequent purchasers were not chargeable with notice of the lien. At the
time of the rendition of this judgment, Dunn resided in Abingdon, but he afterwards
removed to Prince Edward county, and, while residing there, was, in 1873, adjudicated a
bankrupt upon his own petition by the district court for the eastern district of Virginia.
Wadsworth, Turner & Co. are not named as creditors in his schedules, and, although re-
siding in Richmond, did not, as they allege, have any actual knowledge of the proceedings
in bankruptcy until late in August, 1875. If the requisite notices under the bankrupt law
[of 1867 (14 Stat. 517)] were published, they did not attract their attention. In due course
of proceeding an assignee was appointed, who applied to the bankrupt court for leave to
sell the lots in Abingdon, free from incumbrances. A special commissioner was appointed
to take an account of the liens, who, after full notice of the time and place of hearing, giv-
en according to law, reported two outstanding liens by judgment rendered in 1868, one in
favor of Greenway's administrator, and the other in favor of Heiskell's trustee. No actual
notice of this hearing was given to Wadsworth, Turner & Co., and they did not appear
before the commissioner to present their claims; neither did they except to the report.
At a proper time after the filing of the report, the bankrupt court ordered a sale of the
property in accordance with the request of the assignee, and it was subsequently sold to
one Johnston, who paid one-third the purchase-money in hand, and gave two bonds for
the residue. This sale was afterwards confirmed by the court and an order entered that
the proceeds be paid to the lien creditors as they had been reported by the commission-
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er. Johnston was a creditor both of Greenway's administrator and Heiskell's trustee, for
professional services rendered them respectively. Desiring to make his bonds, given for
the purchase-money of the property, available in settlement of his claims, he petitioned
the court to direct the assignee to assign the bonds to the lien creditors, which was done,
with the consent of the creditors, August 16th, 1875. Pursuant to this order the requisite
assignment was made to the creditors, and a conveyance of the lots executed to Johnston.
August 30th, 1875, Wadsworth, Turner & Co. made proof of their claim against the es-
tate of the bankrupt claiming a lien upon the property under their judgment, and on the
7th of September filed their petition in the bankrupt court asking that they might be al-
lowed to assert their lien, and that the assignee might be directed to pay the amount due
them out of any money still in his hands, or if there should not be sufficient then remain-
ing for that purpose, that the creditors to whom the bonds had been transferred might
be required to return such sum as should be required to meet the deficiency. At this
time the notes were still in the hands of the lien creditors, no adjustment of the accounts
between them and Johnston having actually been made, though there was an agreement
for the desired application.

Upon the filing of this petition the court directed the assignee to refrain from disburs-
ing the money in his hands, and Johnston from paying his bonds until further orders.
The several lien creditors answered the petition, and, October 30th, the court ordered as
follows:

“This cause came on this day again to be heard upon the papers formerly read, and
was argued by counsel. Whereupon the court being of the opinion that the laches of
Wadsworth, Turner & Co. in not proving their claim in this proceeding, nor asserting
their claim before Leonidas Baugh, who was appointed special commissioner to take an
account of all liens binding upon the real estate of the bankrupt, of the taking of which
account the said commissioner gave full notice according to law, and the said Wadsworth,
Turner & Co. having also failed to docket their judgment as provided by the laws of Vir-
ginia, and thereby failed to make it binding upon subsequent purchasers without notice,
and the said Wadsworth, Turner
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& Co. having failed to except to the report of the said special commissioner for thirty
days after its filing in this court; and the said report having been confirmed, and a sale
of certain of the real estate having been made under it and that sale confirmed, and the
purchaser of the same having bid for it on the faith that the two debts, one due to the
estate of John C. Greenway, deceased, and the other to William K. Heiskell, deceased,
were of the highest dignity, all several months before the said Wadsworth, Turner & Co.
filed their petition herein asserting their claim, therefore this court doth order that the
assignee shall out of the proceeds of certain real estate sold by him in this cause first pay
off the debts due the estates of John C. Greenway and William K. Heiskell, deceased,
and after that apply such of the same as shall remain to the claims of Wadsworth, Turner
& Co.”

The object of the present proceeding is to obtain a reversal of this order. For this pur-
pose a petition for review has been filed under the supervisory jurisdiction of this court,
in which, besides stating the case as presented below, new facts and new grounds of relief
are urged upon our consideration. No proof, however, has been submitted in support of
these new allegations.

The evidence submitted below has not been sent here. The parties are content to pre-
sent the case upon the petition and answer filed there, and the findings of the district
judge as embodied in his order. Nothing else can therefore be considered by us.

The petitioners had a lien upon the property sold, but it was a lien of which neither
the assignee nor any other person was bound to take notice. A sale by the assignee to
a purchaser without notice would pass the title free from the incumbrance. Their right
in the land was by the sale transferred to the purchase-money, and it could be enforced
against the money so long as that remained undisposed of. The petitioners were not en-
titled to consideration by the bankrupt court until they proved their judgment, and made
known their interest in the property. This they could have done, but failed to do until
the fund had been paid to others who had proved their debts and asserted their liens.
Those creditors having been more diligent have protected themselves, unless the court is
required, upon the showing made, to set aside its orders of distribution, and recall the
fund which has been paid over in pursuance thereof. The case is not different in principle
from what it would have been if the purchase-money had been collected in cash and then
paid over. The creditors had the right to receive the bonds as cash, and the court was not
required by law to retain them until maturity, and then collect the money for the use of
the creditors. The single question, therefore, presented for our consideration is, whether
those creditors who have received their money in due course of proceeding are bound
to restore it to the assignee for the benefit of the petitioners who had failed to present
their claim in time to reach the fund while in court. We think they are not. If instead
of being lien creditors, they had received the proceeds of the sale as general creditors on
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account of dividends duly declared and paid, it would hardly be contended that the pay-
ment should be recalled for the benefit of a secret lienholder who had failed to present
his claim in time to protect himself before the distribution. But in principle the claim of
a lien creditor who secures the benefit of his lien, is not different from that of a general
creditor who takes his share of the estate upon a proper order of distribution. So, too, if
these junior lienholders had levied their executions upon the property before bankruptcy,
and received the proceeds of a sale duly made, the court from which the execution issued
would not recall the purchase-money for the purpose of applying it to the payment of the
prior undocketed judgment of the petitioners, in the absence of proof of actual notice to
the junior judgment creditors of the existence of the older lien. By their appearance in the
bankrupt court to assert their lien, these junior creditors have enforced their judgments
against the property in the only way it could be done after the adjudication of bankruptcy,
and it is difficult to see why they should not have the same protection in the bankruptcy
suit that they would otherwise have had under their execution.

There is certainly nothing in the case of the present petitioners to entitle them to special
consideration. Their judgment was obtained thirteen years before the bankruptcy of their
debtor. It does not appear that during all that time any attempt whatever was made to
collect it and the petitioners did not think their lien of sufficient importance to give notice
of its existence in the manner required by law. Eight years later other judgments were
entered, which also became liens such as might, if enforced, appropriate the property to
the exclusion of their claim. Their debtor went into bankruptcy and his property passed
to an assignee without notice of their lien, who in due time instituted proceedings for its
sale. All the usual publicity was given to what was done, and although the court in which
the suit in bankruptcy was pending was held in Richmond, where the petitioners resided
and transacted business, no notice was taken of it and they utterly failed to appear and
assert their claim until other and more diligent creditors had by due course of proceeding
appropriated the fund to their own use. It is true that the bankrupt omitted their names
in his schedule of creditors, and for that reason they were not personally served with the
notices which the law prescribes in such cases, but they knew or ought to have known
that they were creditors, and that to protect their lien, which they voluntarily permitted to
remain
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secret, they must be watchful of all their debtor's movements in respect to the property
covered by it If he had sold and conveyed the property to a bona fide purchaser their
lien would have been lost. The same would have been the case if the junior judgment
creditors had sold the property under their judgments to a purchaser without notice, and
had applied the purchase-money to their own use. Such is the effect of what has been
done. Neither Johnston nor the creditors are shown to have had actual notice of the prior
judgment and, therefore, Johnston's title to the land, as well as the creditor's title to the
money, is complete and cannot be divested in favor of these less diligent petitioners. The
order of the district court is affirmed, and an order to that effect may be prepared and
entered.

1 [Reported by Hon. Robert W. Hughes, District Judge, and here reprinted by per-
mission.]
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