
District Court, D. Indiana. June, 1868.

8FED.CAS.—4

IN RE DUNKERSON ET AL.

[4 Biss. 227.]1

LIEN OF NATIONAL BANK ON SHARES OF STOCK—BY-LAWS—TITLE OF
ASSIGNEE IN BANKRUPTCY—RIGHTS OF BANK—BY-LAW IS A CONTRACT.

1. A national bank has power to make a bylaw creating a lien on the stock of every stockholder for
his liabilities to the bank. And such a lien is created by a by-law which provides that no transfer
of the stock of the bank shall be made without the consent of the board of directors, by any
stockholder who shall be liable to the bank, either as principal debtor or otherwise.

2. An assignee in bankruptcy has the same title to the bankrupt's estate, which the bankrupt himself
had before the adjudication of bankruptcy. But an exception to this rule obtains where the bank-
rupt has transferred his property to defraud his creditors.

3. Under the by-laws of a bank creating a lien on the stock of every stockholder for his liabilities to
the bank, a stockholder, owning one hundred and thirty shares in the bank, and being indebted
to the bank in $20,000, was adjudged a bankrupt. Held, that, under these circumstances, the
bank was not bound to transfer the stock to his assignee.

4. Held, also, that the lien of the bank on the stock was not defeated by the adjudication of bank-
ruptcy; that the stock should be sold, and the proceeds applied to the payment of the debt
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due the bank so far as the same would go; and that, for the residue of its debt, the bank might prove
its claim with a view to a dividend of the assets of the bankrupt estate.

5. A by-law of a bank is a contract between the stockholders; and the ordinary rules of construing
contracts apply in its construction. And, if possible, it should so be construed, “ut res magis valeat,
quam pereat.”

[In bankruptcy. In the matter of Robert Dunkerson & Co.]
Asa Iglehart, for the bank.
A. L. Robinson, for assignee.
MCDONALD, District Judge. This case comes before me for decision under the

sixth section of the bankrupt law [of 1867 (14 Stat. 520)]. The contending parties agree
on the facts; and consequently the only thing to be decided is the law arising on those
facts.

Dunkerson & Co. have been adjudged bankrupts by a decree of this court; and Philip
C. Decker has been appointed their assignee. The contesting parties are this assignee and
the Evansville National Bank, a corporation organized under the national bank act of June
3,1864 (13 Stat. 99).

“The facts agreed upon are, that in January, 1865, the said bank was duly organized,
by the making of articles of association, signed by R. K. Dunkerson and others, as cor-
porators; that said articles contain, among others, the following provisions, to wit; ‘And
they (the board of directors) shall also have the power to make all by-laws that it may be
proper and convenient for them to make, under said act, for the general regulation of the
business of the association and the management and administration of its affairs, which
by-laws may prohibit, if the directors shall so determine, the transfer of stock owned by
any stockholder, who may be liable to the association, either as principal debtor or other-
wise, without the consent of the board;’ that the board of directors adopted the following
by-law: ‘No transfer of the stock of this bank shall be made, without the consent of the
board of directors, by any stockholder who shall be liable to the bank, either as principal
debtor or otherwise, and certificates of stock shall contain upon them notice of this provi-
sion;’ that prior to the bankruptcy of Dunkerson, he was the owner of one hundred and
thirty shares of the capital stock of the bank, for which he held the certificates of the bank,
in the usual form, with the following notice printed on their face: ‘And provided that no
transfer of the stock herein certified shall be made without the consent of the board of
directors, while the owner shall be liable to the bank, either as principal debtor or oth-
erwise;’ that at the same time, and before the filing said petition in bankruptcy, the bank
was, and still is, the holder and owner of a bill of exchange, which is wholly unpaid, for
twenty thousand dollars, discounted at its date, upon which the firm of R. K. Dunkerson
& Co., of which R. K. Dunkerson is a member, is the last indorser, and which before
the filing of the petition had been dishonored, and duly protested, and notice given to
Dunkerson; that Decker was duly appointed, and the register had executed and delivered
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to him the proper instrument of assignment under the bankruptcy act; that Dunkerson
afterwards indorsed and delivered to Decker the certificates of stock, who demanded of
the proper officers of the bank permission to have the stock assigned in the regular way
on the corporation books, who refused, and claimed a lien upon the stock for the pay-
ment of the bill, and demanded to have the stock sold and the proceeds applied upon the
bill, and the residue unpaid proven as a claim against the bankrupt's estate, but that the
assignee refused to admit the lien claimed by the bank and claimed the stock as free from
incumbrance, and that the board of directors never have consented to the transfer of the
stock.”

On these facts, the question for decision is, Has the bank such a lien on the stock
in question for the payment of the said bill of exchange, as entitles it to withhold the
stock from the general fund of the bankrupt's estate? And this involves two subordinate
questions, namely: 1, had the board of directors of the bank due authority to adopt the
by-law above cited? and, 2, if so, does this by-law, on any fair construction, create the lien
insisted on by the bank? We will consider these questions.

I. Had the board of directors of the bank due authority to provide by a by-law that
“no transfer of the stock of this bank shall be made without the consent of the board of
directors, by any stockholder who may be liable to the bank either as principal debtor or
otherwise”?

The eighth section of the act under which this bank was organized provides that “its
board of directors snail have power to define and regulate by by-laws, not inconsistent
with the provisions of this act, the manner in which its stock shall be transferred.” 13 Stat.
101.

This section gives express power to make the by-law in question, unless it is “inconsis-
tent with other provisions” of the act Counsel for the assignee Decker have not pointed
out any such inconsistency. On a careful examination of the act. I am well satisfied that no
such inconsistency exists Nothing can be more consistent with the act and, indeed, with
financial prudence and honesty, than the by-law under consideration. I should entertain
no doubt of its validity, even if there were no authority in support of my view. But I am
sustained in this opinion by several adjudications. The case of Child v. Hudson's Bay
Co., 2 P. Wms. 207, is a decision in point. By that case, it seems that the charter of the
Hudson's Bay Company, in general terms, empowered the corporators “to make by-laws
for the better government of the company,

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

33



and for the management and direction of their trade to Hudson's bay. Accordingly they
made a by-law, that if any of their members should be indebted to the company, his
stock in the company should be in the first place liable to the debts which such member
should owe the company.” Afterwards a stockholder in the corporation became indebted
to it, and subsequently became a bankrupt. Thereupon his assignee filed a bill against the
company praying a transfer of the stock to him for the benefit of creditors. The company
resisted this application on the ground that their by-law gave them a lien on the stock.
The assignee objected that the corporation had no power to make the by-law. The case
was almost identical with the one under consideration. And Lord Chancellor Maccles-
field, in deciding it, said: “This is a good by-law; for the legal interest of all the stock is in
the company, who are trustees for the several members, and may order that the dividends
to be made shall be under particular restrictions or terms. And for the same reason that
this by-law is objected to, the common by-laws of companies to deduct the calla out of
the stocks of the members refusing to pay their calls, may be said to be void.”

So, in the case of Wain's Assignees v. Bank of North America, 8 Serg. & R. 73, it
was held that “a stockholder who borrows money of a bank with a full knowledge of a
usage not to permit a transfer of stock while the holder is indebted to the bank, is bound
by such usage; and neither he nor his assignees under a voluntary general assignment,
can maintain an action against the bank for refusing to permit his stock to be transferred.”
Here without any by-law, a mere usage was held sufficient to create a lien on the stock of
a debtor to the bank.

The cases of Union Bank of Georgetown v. Laird, 2 Wheat. [15 U. S.] 390, and Brent
v. Bank of Washington, 10 Pet [35 U. S.] 596, favor the same view.

But it is urged by counsel for Decker, that though the by-law in question maybe valid
as against Dunkerson, the original stockholder, yet it is not valid as against his assignee,
because he represents, as well the interests of his creditors as those of the bankrupt. The
general rule is that, in bankrupt cases, the assignee possesses exactly the right—no more
and no less—which the bankrupt had before the adjudication of bankruptcy. To this rule
I know of but one exception, namely, that in cases where the bankrupt has fraudulently
transferred his property with intent to defeat or delay his creditors, the assignee is so far
the representative of the creditors that he may recover back such property, though the
party making the fraudulent transfer cannot do so. The present case does not fall under
this exception, but is within the general rule. If before the adjudication of bankruptcy
Dunkerson could not have complained of this refusal to transfer this stock, the assignee
cannot now do so.

II. Does the by-law in question, on its face, purport to create a lien on the stock of
every debtor of the bank for the payment of his debt?
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It is to be observed that the by-law does not in express terms create a lien. Can such
a lien be deduced from it by fair construction? The by-law merely says that “no transfer
of the stock of this bank shall be made, without the consent of the board of directors, by
any stockholder who shall be liable to the bank, either as principal debtor or otherwise.”
This by-law with the provision on the same subject contained in the articles of association
already referred to, must be considered as a contract between all the stockholders and
the bank regarded as a corporation. And the rules of construing contracts are therefore
applicable to this bylaw.

Now, it is a fundamental rule, that contracts shall, if possible, be so construed as to
make them valid to some purpose, and not void—“ut res magis valeat, quam pereat.” The
by-law under consideration can have no validity whatever, and must be utterly vain and
nugatory, unless it was intended to create a lien on the stock of the debtor to the bank.
What else could have been intended by it? Does not the very fact that it relates to debtors
to the bank and to nobody else, raise a fair presumption that it should be beneficial to
the bank in relation to such indebtedness? And how could it operate beneficially, except
by way of lien to secure the debt?

In the case of Leggett v. Bank of Sing Sing, 24 N. Y. 283, it was held that a provision
in the articles of a banking association that the shares of its stock shall not be transferable
until the shareholder shall discharge all debts due by him to the association, creates a lien
as against an assignee of the stock, who takes it with knowledge thereof while the share-
holder is under a contingent liability as indorser. As this decision was made under the
free banking law of New York, a law very similar to the act of congress establishing na-
tional banks, and exactly like it so far as concerns the question in the present case, I deem
it a strong authority in support of the view which I have above expressed. And, upon the
whole, I entertain no doubt that the by-law in question, considered in connection with the
provision in the articles of association already noticed, creates a lien on Dunkerson's stock
for the debt due by him to the bank.

In pursuance of the agreement of the parties, I therefore order and decree that the
said bank and assignee sell the said stock; and, in due form, transfer it to the purchaser or
purchasers thereof; that the proceeds of such sale be applied first to the payment of the
bill of exchange due to the bank by Dunkerson; and that the bank be allowed to make
proof of the residue after such payment,
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with a view to a dividend for such residue out of the general fund of the estate of the
bankrupt.

All which is ordered to be certified.
NOTE. In the case of Evansville Nat. Bank v. Metropolitan Nat Bank [Case No.

4,573], Judge Drummond held that a transfer of the stock of a banking corporation orga-
nized under the act of June 3, 1864, to a bona fide holder was valid, though the seller at
the time was indebted to the bank, and a by-law of the bank declared that no transfer of
the stock by any shareholder indebted to the bank should be made, without the consent
of the hoard of directors; that such a by-law in effect attempted to create a lien upon stock
for debts of the holder, and to accomplish the same result as if a loan were made upon
the security of the stock—a transaction forbidden by the 35th section of the act. For a full
citation of authorities consult note to above case.

[NOTE. For further proceedings in this case, see Cases Nos. 4157—4159.]
1 [Reported by Josiah H. Bissell, Esq., and here reprinted by permission.]
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