
Circuit Court, D. Ohio. July Term, 1840.

COPPERTHWAIT ET AL. V. MCCORD.

[2 McLean, 143.]1

PRACTICE—CONTINUANCE.

[The Ohio statute allowing service of a notice by defendant, requiring service of copies of all writings
upon which the declaration is founded, comprehends actions on contract only, and not an action
of ejectment; consequently the failure to respond to a notice given in such an action is no ground
for a continuance.]

The defendant [Samuel McCord] served a notice on the plaintiff's attorney, to furnish
him with copies of all deeds, records of judgments, and decrees in equity, and all other
evidence of title intended to be used as evidence on the part of the lessor of the plaintiff.
The statute, under which this notice was served, requires the “plaintiff, or his attorney,
to deliver to the defendant, or his attorney, if demanded, a copy of the account, or bill
of particulars, of the demand, or a copy of the bill, bond, deed, bargain, contract, note,
instrument, or other writing, whereon the declaration is founded, or which he intends to
offer in evidence at the trial.” And, in the succeeding section, it is provided, that if the
plaintiff, or defendant, shall refuse to furnish the copy or copies required, the party so
refusing, shall not be permitted to give in evidence at the trial, the original, of which a
copy has been refused. Under this act it seems it has not been the practice, in the state
courts, to give the notice in the action of ejectment. But whether the act embraces the
action of ejectment, has not been decided by the supreme or circuit courts of the state.
The uniform course of practice, under an act, goes strongly to establish the construction
of it, without any express decision of the court. As the papers required by the notice in
this case have not been produced, a continuance is asked on that ground; and this, for the
first time, it is believed, brings up for decision, whether the statute embraces an action
of ejectment. The language of the statute is general, and no action is excepted, but the
provision would seem to apply to actions founded upon contracts, and this construction
has generally, if not uniformly, been given to the act. And, we think, the intention of the
legislature is effectuated by this view of the statute. The notice, under the statute, applies
as well to the defendant as to the plaintiff; and can it be supposed, that the lessor of the
plaintiff, in the action of ejectment, by serving a notice on the defendant, can compel him
to exhibit his title papers before the plaintiff has proved his title?

Upon the whole, we think the refusal or neglect to furnish the copies called for by the
notice affords no ground for a continuance of the cause, as the statute does not authorize
such a notice in an action of ejectment.

Mr. Chase, for plaintiff.
Moses B. Corwin, for defendant.
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1 [Reported by Hon. John McLean, Circuit Justice.]
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