
Circuit Court, S. D. Georgia. April Term, 1870.

COOK V. OLIVER ET AL.

[1 Woods, 437.]1

STATUTE OF CONFEDERATE STATE—JUDGMENT RENDERED WITHIN.

1. An act of the insurrectionary legislature of Georgia abolishing the vendor's lien is valid and bind-
ing.

2. The judgment of a court of a state in insurrection merely settling the rights of private parties ac-
tually within its jurisdiction, not tending to defeat the just rights of citizens of the United States,
nor in furtherance of laws passed in aid of the Rebellion, is valid.

This was an appeal from the bankrupt court [of the United States] for the southern
district of Georgia.

R. F. Lyon, for Cook.
W. S. Basinger, for defendants.
WOODS, Circuit Judge. This case presents a controversy between two creditors of

certain bankrupts as to which has the superior lien upon the proceeds of certain real es-
tate of the bankrupts which has been sold by the assignee in bankruptcy. In June, 1863,
while the state of Georgia was engaged in rebellion against the United States, John Neal
recovered a judgment in Daugherty superior court against Beers and Brinson, for $5,088,
which by the laws of Georgia became a lien on the real estate of the judgment debtors
of which they were then seized, or which they might afterwards acquire. On January 5,
1865, Hamlin J. Cook sold and conveyed to Beers and Brinson, the bankrupts, certain re-
al estate, the proceeds of which are the subject of this controversy. A part of the purchase
money remained unpaid, and Cook claimed the vendor's lien therefor. The question now
is, which has the better right to the proceeds of that real estate?” Neal, by virtue of his
judgment lien, or Cook, by virtue of his vendor's lien? It is conceded that before sale by
Cook to Beers and
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Brinson, the legislature of Georgia—the state being then in insurrection against the
United States—passed an act repealing what is known as the vendor's lien. But counsel
for Cook claimed, first, that the judgment of Neal is void, because rendered by an illegal
court: and, second, that the act of the legislature is of no effect, because passed by a rev-
olutionary and unlawful body. The decision of these points will decide the case.

The question of the validity or invalidity of the acts of the legislature of the insurgent
states during the Rebellion was considered by the supreme court of the United States
in the case of Texas v. White, 7 Wall. [74 U. S.] 733, and the law was laid down in
these words: “It is not necessary to attempt any exact definitions within which the acts of
such a state government must be treated as valid or invalid. It may be said, perhaps with
sufficient accuracy, that acts necessary to peace and good order among citizens, such for
example, as acts sanctioning and protecting marriage and the domestic relations, govern-
ing the course of descents, regulating the conveyance and transfer of property, real and
personal, and providing remedies for injuries to person and estate, and other similar acts
which would be lawful if emanating from a lawful government, must be regarded in gen-
eral as valid when proceeding from an actual though unlawful government, and that acts
in furtherance or support of rebellion against the United States or intended to defeat the
just rights of citizens, and other acts of like nature, must in general be regarded as invalid
and void.” This decision lays down the rule by which I feel I ought to be governed, and
it accords fully with my own views. The act repealing the vendor's lien was in the exact
language of the court, one “regulating the conveyance And transfer of real property.” It
was not in furtherance of the rebellion against the United States, and although passed by
an insurrectionary legislature, must be regarded as valid.

The same principle applies to the courts of the insurgent states. If the acts of the in-
surrectionary legislature within the limits above indicated were valid, it would seem to
follow as an inevitable inference that the proceedings of the courts which enforced and
administered such laws must be regarded as valid. When the action of the courts of the
rebellious states were simply directed to the settlement of the rights of private persons,
when they did not tend to defeat the just rights of citizens of the United States; when they
were not in the furtherance of laws passed to sustain or uphold the Rebellion; when they
were not used for the purpose of oppressing those who adhered to the United States; in
short, when the decision of the court could not from the nature of the case be influenced
by the existing Rebellion, in such case the action and judgment of the court is binding on
the parties actually within the jurisdiction of the court.

It follows from these views and the agreed facts in this case, that the lien of Neal, the
judgment creditor, is superior to the lien of the vendor Cook for his purchase money.
I feel that this is a case of hardship on Cools, but that is the fault of the legislature of
Georgia and not of this court. The judgment of the district court is affirmed.
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2 [Reported by Hon. William B. Woods, Circuit Judge, and here reprinted by permis-
sion.].
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