
Circuit Court, N. D. New York. March, 1870.

IN RE COLEMAN.

[7 Blatehf. 192;1 2 N. B. R. 671.]

APPEAL IN BANKRUPTCY.

Where a person claiming to be a creditor of a bankrupt, after the rejection of his claim by the district
court, undertook to appeal from such decision to this court, under section 8 of the bankruptey
act of March 2, 1867 (14 Stat. 520), but did not comply with the provisions of that section in
regard to entering his appeal, or with the provisions of general order number 26, prescribed by
the justices of the supreme court, in regard to filing his appeal and setting forth a statement in
writing of his claim, this court, on motion of the assignee in bankruptcy, dismissed the attempted
appeal.

[Followed in Re Place, Case No. 11,200; Sedgwick v. Fridenberg, Id. 12,611. Cited in Fellows v.
Burnap, Id. 4,721; Re McEwen, 4 Fed. 16.]
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[In bankruptcy. In the matter of Columbus C. Coleman.]
WOODRUFF, Circuit Judge. This proceeding is brought before the court by a notice

of motion made on behalf of the assignee of the property of a bankrupt, to dismiss an
alleged or attempted appeal by John Blain from the decision of the district court rejecting
his claim to share in the estate as a creditor of the bankrupt. At the close of the argument
of the motion, papers supposed to present the appeal upon its merits were submitted, and
a decision of the appeal was requested in the event of a denial of the motion.

The eighth section of the bankrupt law of March 2, 1867 (14 Stat 520), provides, that
any supposed creditor whose claim is wholly or in part rejected, “may appeal from the
decision of the district court to the circuit court from the same district,” but that no appeal
shall be allowed unless it is claimed, and notice given thereof to the clerk of the district
court, to be entered with the record of the proceedings, and also to the assignee, with-
in ten days after the entry of the decree or decision appealed from; and that the appeal
shall be entered at the term of the circuit court which shall be first held within and for
the district, next after the expiration of ten days from the time of claiming the same. The
tenth section provides, that the justices of the supreme court shall frame general orders
for regulating the practice and procedure upon appeals.

Rule 26 of the general orders framed and promulgated by the justices of the supreme
court provides, that “any supposed creditor who takes an appeal to the circuit court from
the decision of the district court rejecting his claim in whole or in part, according to the
provisions of the eighth section of the act, shall give notice of his intention to enter the
appeal within ten days from the entry of the final decision of the district court upon his
claim; and he shall file his appeal in the clerk's office of the circuit court, within ten days
thereafter, setting forth a statement in writing of his claim, in the manner prescribed by
said section; and the assignee shall plead or answer thereto, in like manner, within ten
days after the statement shall be filed. Every issue thereon shall be made up in the court,
and the cause placed upon the docket thereof, and shall be heard and decided in the
same manner as other actions at law.”

Upon all the papers submitted, it appears that the appellant has entirely disregarded
rule 26 of the general orders. Assuming that he claimed an appeal and gave notice thereof
to the clerk of the district court, to be entered with the record of the proceedings, within
ten days after the entry of the decision, and that service of notice on the assignee and the
actual receipt of such notice are sufficiently established, the allegation that he did not file
his appeal in the clerk's office within ten days thereafter, as the general order directs, is
neither denied nor attempted to be explained or excused. Nor do any of the papers show
that he then or at any time thereafter set forth a statement in writing of his claim, to which
the assignee could plead or answer, and thereby form an issue to be tried, as the general
order directs.
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In this condition of default in not complying with the general order, the appellant has
failed to show, by way of resistance to the motion, that he entered his appeal at the term
of the circuit court first held after the expiration of ten days from the time of claiming
the same, as the act peremptorily requires, or that he has ever entered such appeal. If
the general orders made by the supreme court are so absolutely binding upon this court
that it cannot excuse or relieve a party from his default in not conforming thereto, then it
cannot refuse to dismiss the appeal. If the court has any discretion to allow such excuse
or give such relief, then the appellant should, at least, have shown a compliance with the
express mandate of the act of congress, obedience to which has been held essential to
give this court jurisdiction to hear an appeal under the section (section 8) giving the right
of appeal. Bump, Bankr. p. 35, note to section 8. Indeed, the papers now before me do
not show that this court has any jurisdiction to hear the alleged appeal; and it is certain
that the case is not presented in the form which the general orders of the supreme court
contemplate.

The assignee should, therefore, be permitted to enter an order dismissing the attempt-
ed appeal, so that the district court may not be embarrassed by the seeming pendency of
an appeal, which the notice served upon its clerk indicates.

1 [Reported by Hon. Samuel Blatchford. District Judge, and here reprinted by permis-
sion.]
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