
District Court, S. D. New York. Oct. 3, 1868.

IN RE CLOUGH.

[2 N. B. R. 151 (Quarto, 59); 2 Ben. 508; 16 [Pittsb. Leg. J. 25.]1

PROOF OF DEBT IN BANKRUPTCY—UNLIQUIDATED DAMAGES.

A creditor not on the bankrupt's schedules files a deposition setting forth a claim for unliquidated
damages on a breach of contract by the bankrupt, but makes no application for assessment of
alleged damages. Held such debt was not duly proved.

[In the matter of Oscar H. Clough, a bankrupt.
[On certificate of James P. Dwight, register in bankruptcy.]
I certify that in the course of the proceedings before me, the following question arose

pertinent to the proceedings, and is referred to the judge under section 6 of the law, for
his opinion.

On the return day of an order to show cause why the bankrupt should not be dis-
charged, Patrick Murray appeared and filed the following proof of debt, viz:

“At New York, in the county of New York and state of New York, on the 11th day
of September, A. D. 1868, before me, James P. Dwight, register, came Patrick Murray
of Bergen, in the county of Hudson, and state of New Jersey, and made oath, and who,
after being duly sworn and examined at the time and place aforesaid, upon his oath says
that the said Oscar H. Clough, the person for whom a petition for adjudication in bank-
ruptcy has been filed, at and before the filing of the said petition, and still is, justly and
truly indebted to this deponent in the sum of fifty thousand dollars, being the amount of
damage suffered by deponent by the violation, by the said bankrupt and others, of a cer-
tain agreement entered into by deponent, the said bankrupt, and Bichard & Cyrus Butler,
bearing date October 1, 1860, and also gains and profits made by the sale of plumbago
thereunder, due and payable from the said Butler and Clough to deponent, the said claim
of deponent being now in litigation and pending in an action in the supreme court of the
state of New York, wherein he is plaintiff, and the said Butler and Clough defendants,
for which said sum of fifty thousand dollars, or any part thereof, this deponent says that
he has not, nor has any person by his order, or to this deponent's knowledge or belief, for
his use, had or received any manner of satisfaction or security whatever.

“And this deponent further says that the said claim was not procured for the purpose
of influencing the proceedings under the act of congress entitled ‘An act to establish a
uniform system of bankruptcy throughout the United States,’ approved March 2, 1867
[14 Stat. 517]; that no bargain or agreement, express or implied, has been made or en-
tered into by or on behalf of this deponent to sell, transfer, or dispose of said claim, or any
part thereof, against said bankrupt, or to take or receive, directly or indirectly, any money,
property, or consideration whatever, whereby the vote of this deponent for assignee, or
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any action on the part of this deponent, or any other person in the proceedings under said
act, has been, is, or shall be in any way affected, influenced, or controlled.

P. Murray.
“Subscribed and sworn to this 11th day of September, 1868.

“James F. Dwight, Register.”
The said Murray does not appear as a creditor on the bankrupt's schedules, and had

not appeared before, although the case has been pending since the 21st day of September,
1867, and the bankrupt, through his attorneys, comes and denies the debt set forth by the
creditor, and objects to the proof of debt being received, and claims that the same should
be rejected as not “duly proved.” And the objections filed by the bankrupt are hereto
attached. There has been no application by the creditor to have his damages assessed.

By JAMES P. DWIGHT, Register:
I believe the objection of the bankrupt to be well taken, and do not think the proof

of debt can stand as filed on this deposition. The creditor was notified by me, when the
proof was filed, that, being for unliquidated damages, the amount should be fixed by as-
sessment, he pronounced himself satisfied to let it remain thus. I do not understand that
the court is called upon by the laws to order an assessment of damages, unless the credi-
tor applies for the same.

Objection of bankrupt:
“Oscar H. Clough, the above-named bankrupt, hereby denies the existence of any debt

against him, either individually or jointly with others, in favor of Patrick Murray, who has
made what purports to be a proof of debt against him in these proceedings.
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amounting to the sum of $50,000, and he hereby objects to the said proof of debt, and
to the same being received by the court, the register, and the assignee, and alleges that
said debt is not duly proved, and that the courts should ‘reject’ the same as not being
‘duly proved’ pursuant to section 22 of the bankrupt act 1st Because the alleged debt is
for unliquidated damages as appears on the face of said proof of debt and in such cases
there must under section 19 of the act, be an assessment of the damages by the court
before any debt arising therefrom can be proved, and no such assessment or application
therefor has been had. 2d. If provable ex parte under section 22, as has been attempted,
the proof of debt does not sufficiently set forth as required by said section 22, either the
‘demand’ or the ‘consideration thereof.’ Wherefore the said bankrupt objects to said debt
and the proof thereof, and he denies such debt, and asks the register to certify the same to
the court, that the court may, according to said section 22 (last clause), reject said claim as
not duly proved, or grant said bankrupt such further relief as may be just Cotterill Bros.,
Attorneys for Bankrupt”

BLATCHFORD, District Judge. I concur in the views of the register. The clerk will
certify this decision to the register, James F. Dwight, Esq.

1 [Reprinted from 2 N. B. B. 151 (Quarto, 59), by permission. 2 Ben. 508, only gives
a condensed report of this case.]

This volume of American Law was transcribed for use on the Internet

through a contribution from Google.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

33

http://www.project10tothe100.com/

