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Case No. 2,807. IN RE CLARK ET AL.

(6 N.B. B. 194}
District Court, S. D. New York. Now. 11, 1871.

POWER OF REGISTER IN  BANKRUPTCY-INFORMATION  FROM
ASSIGNEE—-CALLING MEETINGS.

1. The register in charge has power to order an assignee to furnish him with all necessary information
as to funds in his hands.

2. A third meeting of creditors-not being a final meeting-should not be called except for cause shown,
and if the register be satisfied that no such cause exists, he is justified in refusing to grant the
order for such a meeting,

{On certificate of I. T. Williams, Register:]

I, the undersigned register in charge of the above entitled proceedings, do hereby cer-
tily to this court, that I did, on the twenty-seventh day of October, eighteen hundred and
seventy-one, receive from the assignee in this case a request to call a third meeting of
creditors. That as the said request did not state the reasons why such a request was made,
I applied to the said assignee by letter, dated the thirty-first day of October, eighteen hun-
dred and seventy-one, to call at my office and confer with me upon the subject of such ap-
plication. That I received in reply thereto a letter from Messrs. Bangs, Sedgwick & North,
“attorneys for the said assignee, pro hac vice,” bearing date first November, eighteen hun-
dred and seventy-one, which is herewith submitted. That, upon an examination of the
accounts of said assignee on file in my office, I find, so far as I can understand the same,
that no funds have been received since the last dividend meeting of the creditors held
on the twenty-ninth day of March, eighteen hundred and seventy-one, at which meeting a
dividend of six per cent, was duly declared and paid—save the sum of ninety-seven dollars
and forty-one cents, which appears to be the amount of interest which has accrued upon
the sum of eight thousand eight hundred and twenty-six dollars and seventy-six cents,
which is now and was, as I understand, on deposit in the United States Trust Company
at the time of the said last dividend meeting, and is not yet in a condition to be divided
among the creditors. In doubt whether any further sums were in the hands of the said

assignee and uncertain if the
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said sums so in the said trust company could yet be divided among the creditors, I did,
on the sixth of November, eighteen hundred and seventy-one, issue an order to the said
assignee for information on this subject In reply to the said order, I received a letter from
the said attorneys for the said assignee on the seventh day of November, eighteen hun-
dred and seventy-one, and on the same day I also received from said attorneys a request
to certify the point to the court as to whether I had authority to make the said order. Upon
the question of the power of the register to make such an order, I submit that section
twenty-eight of the act devolves upon the register the exercise of a discretion in reference
to “further dividend meetings.” He should call them if “occasion requires.” This makes
it his duty to ascertain if the occasion does require it. What other means of information
has he at command? If he cannot order this information to be given, he is powerless to
execute the duty imposed upon him by statute. General order 5 makes it his duty to take
proceeding for the declaration and payment of dividends.” Dividend meetings are most
generally called for at the request of creditors, or, in many cases, they would never be
called. In such cases creditors often aver that the assignee has funds, &c, The practice
then is to order the assignee to file accounts from which this fact can he ascertained, or
otherwise inform the register upon the subject. When the fact is ascertained the register
exercises a discretion—calling or not calling a meeting as the facts may warrant. It is clear
from section twenty-eight that the meeting asked for, not being the final meeting, should
not be called except for cause shown. See In re Son {Case No. 13,174].

And [ further certily that on the fourth day of November inst, I was served with a
paper to which was appended divers printed papers, being accounts and so forth, raising
the point that it is my duty by law to grant the order so applied for, and requesting me
to certify the point so raised to the court; and I further certily that before I had sufficient
time to prepare said certificate I was served—to wit on the eighth day of November—with
an order of this court requiring me to call a meeting of creditors or certify the point so
raised as aforesaid. I have not been served with a copy of the petition upon which said
order is founded, and am ignorant of what it may allege. But in obedience to said order I
certify that under rule six of this court, and the ruling in Be Son {supra], it is the duty of
the register to ascertain for what purpose the meeting is asked, and whether there be any
funds for distribution. That without such information on the subject, I cannot be called
upon to exercise the discretion, which the act devolves upon me the duty of exercising,
upon an application of this character. I have therefore waited in the hope of receiving
such information so that I might intelligently pass upon the application. In Re Littlefield
{Case No. 8,398}, Lowell, ]., in speaking of the second and third meetings of creditors
which had been held, says: “The meetings in this case having been called by order of the
court, it must be presumed that good cause was shown for the action of the court in the

premises.” And I further certify that from my knowledge of this case, and from what has
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transpired before me, I do not understand that it is the purpose of the assignee or his
counsel, that a further dividend should be declared at the meeting asked for. But if the
contrary be shown, or if reasonable grounds of any character whatsoever for calling such
meeting be made to appear, I shall most cheerfully grant the order asked for. All of which
is respectfully submitted.

BLATCHFORD, District Judge. I think the register had the authority to make the
order of November sixth, eighteen hundred and seventy-one, and I concur in his views

in regard to the calling of a third general meeting of creditors in this case.

. {Reprinted by permission.}
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