
Circuit Court, N. D. New York. Sept. 10, 1879.
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CHRISTMAN ET AL. V. RUMSEY ET AL.

[17 Blatchf. 148;1 58 How. Pr. 114; 17 O. G. 903; 4 Ban. & A. 506.]

PATENTS—“PUMP FILTERS”—VALIDITY—REISSUE—CONCLUSIVENESS OF
COMMISSIONER'S DECISION—INFRINGEMENT—DISCLAIMER—COSTS.

1. The re-issued letters patent granted to John Christman, March 24th, 1874, for an “improvement
in pump filters,” on the surrender of original letters patent granted to him November 28th, 1865,
are valid, as respects the first claim.

[Cited in Dederick v. Cassell, 9 Fed. 308.]

2. The decision of the commissioner of patents as to the existence of a ground for re-issue set forth
in section 53 of the act of July 8,1870 (16 Stat. 205), is conclusive.

3. The said re-issued patent has not new matter introduced into its specification in violation of said
section 53; nor is it open to the objection that it is not for the same invention, or for any inven-
tion, described in the original specification as the invention of the patentee.

4. It was lawful, under the decision in The Corn Planter Patent, 23 Wall. [90 U. S.] 181, to re-issue
said patent with claims to combinations of fewer elements than were contained in the combina-
tion claimed in the claim of the original patent, the sub-combinations of the re-issue entering into
a larger combination claimed in the original.

[Cited in Wilson v. Coon, 6 Fed. 620.]

5. The claims of said re-issued patent, namely, “1. The combination of a wire gauze, C, with an open
grating or guard, A, of sufficient strength for the purpose required, and a point, A', constructed
substantially as and for the purposes described. 2. The combination of a grating, A, having aper-
tures through it for the passage of the water to the interior, forming the lower end of a pump
tube, with a wire gauze, C, for filtering the water, substantially as described,” are claims to com-
binations and not merely to aggregations of parts. The question of the infringement of the first
claim, considered. The second claim is void for want of novelty.

6. The plaintiff was allowed to recover on the first claim, on making, before a decree, a disclaimer
as to the second claim, it not appearing that there had been any unreasonable neglect or delay to
enter such disclaimer, but, as the disclaimer was not made before the suit was brought, costs to
the plaintiff were refused.

[Cited in Electrical Accumulator Co. v. Julien Electric Co., 38 Fed. 136.]
[In equity. Suit by John Christman and P. Elmendorf Sloan against John A. and Moses

Rumsey, for the alleged infringement of re-issued letters patent No. 5,804. The original
patent was granted to John Christman, November 28, 1865, and is numbered 51,145.]

Case No. 2,704.Case No. 2,704.
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J. J. Greenough and Irving G. Vann, for plaintiffs.
David Wright, for defendants.
BLATCHFORD, Circuit Judge. This suit is brought on re-issued letters patent grant-

ed to John Christman, March 24th, 1874, for an “improvement in pump filters.” The
specification says: “In pointed pump tubes heretofore essayed, difficulties have arisen in
keeping them free from clogging and rendering them efficient. My invention was made to
overcome these difficulties, in which I have fully succeeded. The construction of my ap-
paratus is substantially as follows, referring to the accompanying drawing, which is a side
elevation of the filtering point made for driving, affixed to the lower end of a pump tube,
with the side grating A broken, to show the wire gauze, C. I form an open grating A, of
rods of proper sized wire of a convenient length and form, the upper ends of which are
permanently affixed to a collar or head piece, B, on which a screw may be cut, to affix it
to the lower end of the pump tube, D. This screw may be cut on the inside, as shown by
the drawing, or on the outside, as preferred, the joint being made in any well known way.
The open grate A extends down cylindrically in the drawing a sufficient distance, and is
thence tapered and brought into a solid point, A', as in the drawing; or it may be made
rounded or square, so there is a solid, compact end adapted to the purposes intended. In-
side the grating A, I insert another tube, C, made of wire gauze, and covering the spaces
between the bars of the grate A, and properly fastened in place, which, I find, makes, in
connection with the strong supporting grating, a perfect filter, to be used at the bottom of
pump tubes. Where it is required, as in quicksands, &c, there may be a filtering medium
put inside the wire gauze, to resist the outside pressure; but, for ordinary cases, no such
packing is necessary.” The claims of the re-issue are as follows: “1. The combination
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of a wire gauze, C, with an open grating or guard, A, of sufficient strength for the
purpose required, and a point, A', constructed substantially as and for the purposes de-
scribed. 2. The combination of a grating, A, having apertures through it for the passage
of water to the interior, forming the lower end of a pump tube, with a wire gauze, C, for
filtering the water, substantially as described.”

The original letters patent were granted to John Christman, November 28, 1865, for an
“improvement in pump filters.” The specification of theoriginal says: “Be it known, that I,
John Christman, of the city of Syracuse, N. Y., have invented a new and improved pump
filter, and I do hereby declare that the following is a full, clear and exact description! of
the construction of the same and the form thereof, when complete, reference being had
to the annexed drawings making a part of this specification. The letters used represent
the same parts wherever they occur. To enable others skilled in the art to make and use
my invention, I will proceed to describe the construction of the filter, and its form when
complete and ready for use. I use any kind of common wire and arrange sections thereof
in a tubular form, A, so that the longitudinal sections a, a, a, a, &c, will form an open
grate. The ends of the wire sections designed for the lower part of the filter are welded
together in a compact form, which may be round, pointed or square across. The ends of
the wire sections designed for the upper part of the filter are made to pass between two
shoulders, b the inner one and c the outer one, forming a part of the round head-piece B,
thus keeping them in a circular or tubular form, and, to hold the same firmly, the outer
shoulder, c, may be soldered down upon the wire sections, and the same thus held se-
curely in their places. The head-piece will be of sufficient length, so that the upper end
thereof may receive the cut of a screw, either on the inside or the outside, as may be
desirable, as seen at d, to receive the pump tube D. Fitting the inside of the wire tube
thus formed I insert another tube, C, made of common wire gauze, and the two thus
formed make a strong and perfect filter to be used at the bottom of pump tubes. The tube
of wire gauze may, in case there is quicksand, be packed with charcoal or other filtering
substances, but, for ordinary use, no such packing would be necessary.” The claim of the
original patent was this: “A pump filter, composed of the parts A, B and C, substantially
as and for the purposes described.”

It is contended, for the defendants, that the re-issue is void. The petition for the reissue
sets forth, that, by reason of an insufficient or defective specification, the original patent is
inoperative or invalid, and that such error arose from inadvertence, accident or mistake,
and without any fraudulent or deceptive intention. This is a ground of re-issue set forth
in section 53 of the act of July 8, 1870 (16 Stat. 205). The decision as to the fact so set
forth belonged exclusively to the commissioner of patents, and his action conclusively es-
tablished that fact. Seymour v. Osborne, 11 Wall. [78 U. S.] 510, 543-545; Herring v.
Nelson [Case No. 6,424].
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It is further contended, that new matter has been introduced into the specification of
the re-issue, in violation of section 53 of the act of 1870. It is urged, that the original spec-
ification states the invention to be “a new and improved pump filter,” while the re-issued
specification states the invention to be “an improvement in pump filters;” that the original
claims the whole and nothing less, while the reissue makes two claims, neither of which
claims the whole or includes the collar or head piece B; and that the first two sentences,
above cited, in the re-issued specification, are new matter. These two sentences cannot
properly be called “new matter,” within the meaning of the statute. They do not at all re-
late to the description or operation of the apparatus of the patentee. The difficulties stated
to have existed in prior pointed pump tubes may well have been known to the patentee
from hearsay, although the first driven well point he may have seen was his own. Cer-
tainly, as the patentee's pump tube is a pointed pump tube, and as it does overcome the
difficulties in clogging in such a tube, the presumption is that it was made to overcome
such difficulties, and, therefore, that such difficulties had been heard of by the patentee.

It is further urged that the original specification describes the invention as applicable
to all pump filters, whether used upon points for driven wells, or upon well tubes used in
open wells or cisterns or streams, while the reissued specification introduces new matter
by confining the invention to driven wells only. This is claimed to be shown by the fact
that the original states that “the ends of the wire sections designed for the lower part of
the filter are welded together in a compact form, which may be round, pointed or square
across.” In the re-issue it is stated that the open grating, A, is formed of rods of proper
sized wire, of a convenient length and form, the upper ends of which are permanently
affixed to a collar or head piece, B, and that the open grate extends down cylindrically a
sufficient distance, and is thence tapered and brought into a solid point, A'. The original
states that sections of wire are arranged in a tubular form, A, so that the longitudinal sec-
tions form an open grate. It is contended, that, as there is no A' in the original drawing,
and as A in that drawing includes the whole of the open grate from the welded point
to the head piece, B, and as, in the re-issue drawing, the cylindrical part is lettered A,
and the tapered part is lettered A', the restriction in the reissue, of the grating A to the
cylindrical part above the taper, and the lettering A' in the re-issue
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drawing, are new matter not warranted by the original drawing or model. It is contend-
ed, that, in this, there is a violation not only of the provision of section 53 of the act of
1870 in regard to new matter, but a violation of the provision of that section, that, in case
of a machine patent, neither the model nor the drawings shall be amended, except each
by the other; that a new division or element is made in the drawing, called A'; that the
drawing has been amended by dividing the grating into two parts, without any warrant
therefor from the model; and that this was a material change, because it was intended to
change the original hollow point, as described in the original specification and as shown
in the original drawing and by the model, into a solid point, including all of the tapering
part as solid matter.

There is no substantial difference between the drawing attached to the original patent
and that attached to the re-issued patent. The form of the whole structure, as a whole, is
the same in each. The forms of the several parts are the same in each. In each, the pro-
tecting grating is cylindrical above and then tapers below, in the form of an inverted cone,
to a point In the original drawing the whole grating, from the head piece to the point, is
lettered A. In the reissue drawing the cylindrical part of the grating is lettered A, and the
tapering part is lettered A'.

It is not perceived that there is any force in these objections taken by the defendants.
The drawing of the original patent shows a pointed pump tube, capable of being driven
to make a driven well. The original specification says: “The ends of the wire sections de-
signed for the lower part of the filter are welded together in a compact form, which may
be round, pointed or square across.” There is nothing in this language, properly construed,
which indicates that the patentee contemplated the use of the structure in any other well
than a driven well. It speaks of the “wire sections designed, for the lower part of the fil-
ter.” The “lower part of the filter” is the part from where the taper begins, downward. The
ends of these wire sections, that is, their lower ends, are welded together in a compact
form. Why in a compact form? Evidently, to get a driving point. Unless the ends were
compact, in the sense of being compacted to a point, there could be no driving. There is
no suggestion that the lower ends are to be rounded or square across. If they were, they
could not be driven. The words “which may be round, pointed or square across” refer
to something which may at the same place be, optionally, either round, pointed or square
across. The extreme lower end may be pointed, but, for a driven well, it cannot be round
or square across. It is not the “ends” which are to be “round, pointed or square across.” It
is “the lower part of the filter” which is to be “round, pointed or square across.” The low-
er part of the filter is the part from where the taper begins, downward. Such part may not
have its up and down outside line, from the lower end of the cylindrical part downward
to the end, the line of a cone, as in the drawing, but such outside line may be rounded
and more bulging than the line of a cone, so it be not of greater diameter than the cylin-
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drical part, provided the lower ends of the wires are welded together in a compact form;
or, such point may be pointed, that is, its outside line may be the line of a cone, going in
a straight line from the lower end of the cylindrical part to the point; or, such point may
be square across, that is, it may be an inverted pyramid, with its cross section any where
a square, provided the lower ends of the wires in the four sides are welded together in
a compact form. This is the only reasonable meaning of the words. They are inartificially

put together, but in the re-issue the language is: “The open grate, A, extends [down]2

cylindrically in the drawing a sufficient distance, and is then tapered and brought into a
solid point, A', as in the drawing, or it may be made rounded or square, so there is a solid
compact end adapted to the purposes intended.” In the drawing, the open grate, A, does
extend down cylindrically for a distance, and it “is then tapered.” That is, the open grate
continues in the tapered part The tapered part is not all of it solid. After that part of the
tapered part which is an open grate, comes the solid driving point into which the tapered
open grate is brought. The letter A', in the drawing of the re-issue, is not at or near the
solid point. It is opposite the open grating, on the tapered part. The statement, that the
open grate, after leaving the cylindrical form, “is then tapered and brought into a solid
point, A', as in the drawing,” does not mean that A' is the solid point, or that the solid
point is A', or that the whole of the tapered part is solid. It means that the part below the
cylindrical part is A', that it is tapered as it goes down, that it is brought at its lower end
into a solid point, and that the whole part which is thus tapered and brought into a solid
point is designated as A', in the drawing. The statement further is, that the part which is
tapered, that is, conical, or, as in the original, pointed, may, alternatively, be made rounded
or square, or, as in the original, round or square across, in the senses before explained.
There is a proviso, that, in each one of the three cases, there must be a solid compact
end, adapted to the purposes intended, that is, for a pointed pump tube made for driving.
This same idea is found in the original specification and drawing, taken together. There is
no new matter, in this regard, in the reissued specification or in the re-issue drawing. Nor
is the added lettering, A', new matter. It is not perceived that any intention is
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disclosed, in the re-issue, to make the nole of the tapering part solid.
It is further contended, that the re-issue is not for the same invention, or for any In-

vention, described in the original specification as the invention of the patentee. The cases
of Gill v. Wells, 22 Wall. [89, U. S.] 1, and Russell v. Dodge, 93 U. S. 460, are relied on
as authorities. The claim of the original patent was this: “A pump filter, composed of the
parts A, B and O, substantially as and for the purposes described.” It is urged that such
claim included the three distinct parts A, B and C, in combination, embracing the whole
of the structure described; that there is no suggestion, in the original specification, that the
patentee had invented any combination of parts less than the whole; and that each of the
claims of the re-issue is for a combination of parts less than the whole, and is, therefore,
void. The view taken by this court, in Herring v. Nelson (before cited), of the decisions in
Gill v. Wells and Russell v. Dodge, seems to me to be a sound one. Under the decision
in The Corn Planter Patent, 23 Wall. [90 U. S.] 181, which was subsequent to that in
Gill v. Wells, the re-issue in the present ease cannot be held to be void. The drawings
of the original and the re-issue being the same, and the two specifications describing the
same mechanical structure, with the same mode of operation, it must be held to be lawful
to reissue the patent with claims to combinations of fewer elements than were contained
in the combination claimed in the claim of the original patent. The original claimed a gen-
eral and larger combination, and the re-issue claims sub-combinations which enter into
such general and larger combination. Such a re-issue was sustained in The Corn Planter
Patent [supra], on the ground that the reissue was for things contained within the ap-
paratus described in the original patent, and against the effort to control the case by the
decision in Gill v. Wells [supra]. It is of no importance that the wire gauze, C, may not,
by itself, have been new, or that the open grating or guard, A, may not, by itself, have
been new, or that any other ingredient of the combinations claimed in the re-issue may
not, by itself, have been new, so long as the combinations, as claimed, were new.

As stated before, A', in the drawing of the re-issue, and in the text of the re-issued
specification, does not mean the solid point alone, by itself, but includes the whole of the
tapering part, which tapering part is an open grate from the lower end of the cylindrical
part of the open grate down to where the solid compact end begins, and the solid com-
pact end forms the rest of the tapering part, and the rest of A'. The re-issued specification
says that the open grate is tapered from where its cylindrical part stops, that is, that the
open grate continues into the tapered part down to where the solid compact end begins.
The drawing shows that. So, where the first claim of the re-issue speaks of “a point, A',”
it means the whole of what is lettered A', the whole of what is so tapered, from the lower
end of the cylindrical part to the lower end of the solid compact end, and it does not
mean merely the solid compact end.
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It is further contended, that the two claims of the re-issue do not claim combinations
but claim merely aggregations of parts. The object of the combination claimed in the first
claim is to enable the structure to be driven into the earth, and there serve for a pump
and a filter, without being injured in driving. Nothing less than a combination of all the
elements in such combination will accomplish all the objects which such combination will
accomplish. So, too, the grating and the wire gauze of the second claim act in combina-
tion, in controlling the passage of the water from the outside of the grating to the interior
of the wire gauze. The objection is not regarded as tenable.

The application for Christman's original patent was filed in the patent office August
1st, 1805. The invention was made by him in the spring of 1864. The model sent by him
to the patent office was made in the spring of 1865. The patent to Phelps and Holton,
of June 12th, 1855, for a “metallic medium for filtering,” describes the use, for filtering
water, of several thicknesses of fine wire gauze prepared by passing it through metallic
rolls under a sufficient pressure to flatten the wire and reduce the interstices. There is no
suggestion of a driven well, or of a protecting grating, or of any necessity for such grating.
The patent to De Buffon, of April 14th, 1857, for an “improved apparatus for filtering
liquids,” describes a structure consisting of an internal metal tube, perforated with holes,
through which the filtered water passes, and surrounded on the outside by a wire gauze
cylinder, the space between the two cylinders being filled with permeable materials. There
is no suggestion of a driven well. The patent to May, of August 1st, 1865, is subsequent
in date to Christman's invention.

Hewitt's deep well pump, used in 1858, 1859 and 1860, was a perforated basket at-
tachment, with wire gauze wound around its outside, as a water strainer. It could not be
taken down by the driving of a well point. The apparatus of Hughes was a perforated pipe
with a screen of wire gauze around it, and was not for driving. The apparatus of Suggett
was a single tube for driving, with a point, and with perforations in the tube above the
top of the point.

In the defendants' apparatus there is a perforated tube, surrounded on the outside by
two thicknesses of finely perforated copper, and a covering of perforated metal outside
of the perforated copper. Below this is a solid well point for driving. This solid point is
enlarged near its upper part, so as to be larger in diameter than the pipe above, and thus
afford additional protection to the finely perforated copper. The defendants allege
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that their structure does not infringe the claims of Christman's re-issue. They insist that
their perforated tube and driving well point are like those used by Suggett before Christ-
man's invention, and that their finely perforated copper, if substantially wire gauze, is the
wire gauze of Phelps and Holton and of De Buffon and of Hewitt and of Hughes; that
they use no wires, and have no wire grating and no head piece; that their driving point

is solid from where the tapering begins and not at all open;3 that the plaintiffs' structure
cannot have its tapering part enlarged at its upper part; and that it required no invention
to cover the perforated part of Suggett's apparatus with wire gauze or finely perforated
copper sheets.

The defendants' apparatus can be driven, and then remain as a pump bottom and a
filter. The filter in it is substantially wire gauze, and such filter is protected, in driving, by
the perforated outside metal. The enlargement of the top of the point may be an added
protection, but the office of the metal pipe outside of the finely perforated copper is to
protect the latter while the structure is being driven and afterwards. Such outside perfo-
rated metal pipe, while it protects the copper inside of it, permits the water to freely pass
inwardly through it, and it is substantially an open grating. The combination found in the
first claim of the plaintiffs' reissue is substantially found in the defendants' structure. The
defendants” have substantially a wire gauze filter with a protecting grating or guard out-
side of it, of sufficient strength for the purpose required, and a tapering driving point. The
perforated tube inside of the copper is an addition, which does not destroy the combina-
tion of the copper with the protecting guard outside of it. The plaintiffs' tapering part may
have a less part of it solid than the defendants' tapering part, but all that is necessary is to
have enough of it solid or compact, beginning at the lowest point, to enable it to be driven,
according to the nature of the soil. It is in evidence, that structures like that described and
shown in the specifications and drawings of Christman's original and re-issued patents
were driven by him in 1865, and have worked successfully ever since. If the solid point
for driving is sustained by a rigid metallic tubular grating that connects it with the pump
tube above, that is all that is essential. Whether this connection be by a head piece or
collar, where the open grating is of wires, or whether the head piece is omitted because
unnecessary, where the grating is of inflexible metal, is not of the essence of Christman's
invention. In either case, the structure is equally carried by the driving of the tube, so as
to arrive at its resting place in a condition to act perfectly as a filter. It, therefore, appears
that the combination covered by the first claim of the plaintiffs' re-issued patent is found
in the defendants' structure. It also appears, that such combination is not found in any
of the prior structures adduced by the defendants, and that it involved the exercise of
invention to arrive at such combination, in view of everything that previously existed.

The combination covered by the second claim of the plaintiffs' re-issue seems to be
a combination of the grating above the tapering part with the wire gauze inside of such
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grating, excluding the tapering part and the driving point, and to have no exclusive rela-
tion to a driven well, though capable of use in it. Aside from driving, the combination of
the grating and the wire gauze, as a filter, is the same thing, as a combination, whether
the wire gauze is inside of the grating or outside of it, so long as the apparatus is at the
lower end of a pump tube. In this view Hewitt and Hughes anticipated Christman as to
such second claim, and it is invalid, provided the testimony is available to the defendants.
Hughes, Hewitt, Field and McCue testify to substantially the same prior arrangement.
None of them are named in the answer. Although the testimony of Hughes was objected
to, on that account, when taken, the testimony of the other three witnesses was not ob-
jected to.

Although the second claim is invalid, for want of novelty, the plaintiff can recover on
the first claim, under section 60 of the act of July 8, 1870 (16 Stat. 207), now section 4922
of the Revised Statutes, although no disclaimer has been made as yet as to the second
claim, provided that, prior to the entry of the decree herein, as to such first claim, they
make a disclaimer, under section 4917 of the Revised Statutes, as to the second claim, it
not appearing that there has been, heretofore, any unreasonable neglect or delay to enter
such disclaimer; but, as such disclaimer was not entered before the commencement of
this suit, the plaintiffs will not be entitled to recover any costs of this suit Rev. St § 4922.

Let a decree be entered for an account of profits and damages and for a perpetual
injunction, as to the first claim.

1 [Reported by Hon. Samuel Blatchford, Circuit Judge, and here reprinted by permis-
sion.]

2 [From 17 O. G. 903.]
3 [58 How Pr. gives “and all open.”]
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