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Case No. 2,367b.

CAMPBELL v. STRONG.

[Hempst. 195.]1

Superior Court, D. Arkansas.

July, 1832.

WRIT OF ERROR—WHEN LIES—CERTIORARI.

1. A writ of error does not lie on an allowance against an executor or administrator.

2. Where a new jurisdiction, unknown to the common law, is created, a writ of error will
not, and a certiorari will, lie to it. 2 Tidd, Pr. 1051.

Error to Phillips circuit court.

Before ESKCRIDGE and CROSS, Judges.

OPINION OF THE COURT. The defendant Strong presented a claim for allowance
against the plaintiffs, as administrator and administratrix, to the circuit court of Phillips
county, which was finally acted upon and allowed on the 17th day of November, 1826.
The object of the writ of error is to reverse this allowance. Two preliminary questions
have been raised by a motion to dismiss the writ of error, first, whether it is authorized in
such cases? and if so, secondly, whether it is not barred in the present case by the statute
of limitations?

By the 30th section of the act of 1825, entitled, “An act concerning executors and
administrators” [Laws Ark. Ter. 66], any person having a claim or demand against the
estate of a deceased person, may apply to the circuit court of the county in which the
letters testamentary, etc., of administration were granted, to have the same proved and
allowed, first giving ten days' previous notice of the nature and amount of such claim or
demand, and in such cases the circuit court, or, if either desired it, where the amount
exceeds twenty dollars, a jury, shall decide on the validity of the claim or demand without
the formality of pleading. Where the sum in controversy does not exceed one hundred
dollars, the decision is final. For a greater amount the right of appeal is given to either
party to the superior court, upon paying the costs of proceeding in the circuit court, and
making affidavit he does not appeal for the purpose of delay. In the superior court, where
the appeal has been regularly obtained and transmitted, the ease is to be tried on its merits
de novo. The object of the legislature in authorizing this summary mode of proceeding,
was doubtless not only to facilitate and simplify the adjustment of claims against the



estates of deceased persons, but to render it less expensive. The common law method,
however, by suit against the executor or administrator, may still be resorted to. But if the
action be brought within a year after the grant of letters testamentary or of administration,
the costs are to be paid by the plaintiff in the suit notwithstanding he may obtain
judgment for the amount of his claim. Where the common law remedy is adopted, there
can be no doubt but that a writ of error would lie as in other cases. The issuance of a writ
of error from the final decision or judgment of any circuit court, is declared by our
statute, to be a matter of right. Geyer, Dig. 263. Apart from this statutory provision, the
common law allows the writ on all judgments rendered according to its rules by any court
of record. 2 Tidd, Pr. 1051; 9 Petersd. Abr. tit. “Error,” 10.

The proceeding in the case before the court is dependent for its validity alone upon the
thirtieth section of the act of 1825, and is altogether contrary to the course of the common
law. Upon an allowance in the proceedings authorized, a subsequent act is necessary on
the part of the court before payment of the claim allowed can be coerced by execution.
The executor or administrator is required to settle his accounts annually with the court,
and upon these settlements, an order is made for the payment of claims previously
allowed in whole or in part according to the situation of the estate, upon which, if not
complied with in ten days after $$$ claimant may sue out an execution. See section 34 of
same act. The allowance, therefore, is neither a final decision, nor is it a judgment
according to the course of the common law. The doctrine is, where a new jurisdiction is
created by statutory provision authorizing a proceeding not known to the common law,
the writ of error will not lie, but a certiorari will. 2 Tidd, Pr. 1051. It has been repeatedly
decided in the circuit courts, that
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a writ of error does not lie on an allowance against an executor or administrator in the
county courts where such allowances are now cognizable by act of the legislature.

We are clearly of the opinion, that if the plaintiffs have been injured by the decision of the
circuit court, their remedy is not by writ of error, the legislature not having given it by the
act authorizing the allowance. The second ground relied upon, it will not be necessary to
notice. The motion is therefore sustained, and the writ dismissed.

1 [Reported by Samuel H. Hempstead, Esq.]
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