
District Court, D. Oregon. May 24, 1871.

IN RE BIRD.

[2 Sawy. 33;1 4 Am. Law T. Rep. U. S. Cts. 116; 14 Int. Rev. Rec. 13.]

ARMY AND NAVY—SENTENCE OF COURT-MARTIAL—EFFECT OF, WHEN
REVERSED—TRIAL OF SOLDIER—WHEN MAT TAKE PLACE—DISCHARGE OF
SOLDIER—EFFECT OF.

1. Where, by the sentence of a court-martial, a soldier is discharged from the service before the
expiration of his term of enlistment, and such sentence is afterward set aside as null and void,
the status of such soldier is not affected in any way by such sentence, and he is deemed to have
been in the service all the time between the sentence and the order setting it aside.

2. Under article of war 88, it appears that a soldier may be arrested and tried after the expiration of
his term of service for a military offense committed during such term of service, so that the order
for the court-martial is issued within two years from the commission of such offense.

3. In any view of the matter, a soldier may be held for trial after the term of his enlistment, by
military authority, if arrested for the offense before the expiration of his term of service.

[Cited in Barrett v. Hopkins, 7 Fed. 316.]

4. The petitioner, while in fact discharged from the army, but before the expiration of his term of
enlistment, having committed a homicide, might be arrested and held for trial there for by the
military authority—the discharge being afterward set aside as null and void, and the petitioner
being at the time a soldier de jure.

At law. The petition for the writ [of habeas corpus] was filed May 8, 1871, and on
the same day an order was made allowing the writ, as prayed for, returnable before the
judge at chambers on May 11. In the petition it is alleged that petitioner [William B.
Bird] is confined in Multnomah county jail, by one James H. Lappeus, chief of police of
the city of Portland, for the purpose of aiding the officers of the military department of
the Columbia to transport petitioner to Alaska, upon the pretence that a crime has been
committed by the petitioner against the rules and regulations of the army of the United
States; and that the imprisonment of petitioner is illegal in this: that petitioner is a citizen
of the United States, and not amenable to said rules and regulations.

On May 11, respondent Lappeus produced the body of the petitioner, as commanded
by the writ, and filed a return thereto, stating that the petitioner was placed in his custody
on May 7, 1871, by one Lieutenant Dennison of the army of the United States, and the
cause of his imprisonment, as he was informed.

Case No. 1,428.Case No. 1,428.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

11



Thereupon, it appearing from the return of said Lappeus that the petitioner was really
in the custody of the military authority for the department of the Columbia, and that said
Lappeus only held said petitioner in his custody casually, as a jailer for said authority, it
was ordered that petitioner's counsel cause a copy of the petition, writ, return, and this or-
der, to be served upon the general commanding the department of the Columbia, within
twenty-four hours, to the end that such officer might take such steps to appear and contest
the petition, as he may be advised to be necessary and proper, and that the proceeding be
continued until May 15.

On May 15, the parties aforesaid appeared, and also the general commanding the de-
partment, by Louis V. Caziarc, A. A. A. G., who then stated in writing that petitioner
was a soldier of the army of the United States, and in the lawful custody of the military
authority of this department, and as such was held for violations of the rules and regu-
lations for the government of the army; and that since May 8, respondent Lappeus only
held petitioner because of the writ herein. On the same day the petitioner demurred to
the returns to the writ as insufficient in law to justify the detention.

Thereupon an order was made restoring the custody of the petitioner to the authority
of the general commanding the department of the Columbia, to be by him and those
acting under his orders or authority, safely kept within the jurisdiction of this court, and
produced before the judge thereof on May 18, and that said general then make a return
herein in due form of the causes and reasons for detaining the petitioner in custody.

On May 18, respondent Caziarc filed an answer to the petition, and the petitioner
replied thereto.

On May 19, the cause was argued and submitted upon the answer and replication and
exhibits thereto, and taken under advisement [Petition dismissed.]

Theodore Burmeister and Charles R. Bellinger, for petitioner.
Louis V. Caziarc, in pro. per.
DEADY, District Judge. From the pleadings and exhibits it appears:
1. That William B. Bird, the petitioner, was duly enlisted as a private in the army of

the United States on June 15, 1867, to serve for the period of three years.
2. That at the post of Sitka, Alaska, by the sentence of a court-martial, convened at said

post in pursuance of special orders No. 70, dated October 14, 1869, the petitioner, then
being a private in battery H, second artillery, was sentenced to three months' hard labor
and to be dishonorably discharged from the army; and that about January 23, petitioner
was so discharged at the post aforesaid.

3. That the petitioner was tried before said court-martial upon two charges and sundry
specifications thereunder, to the effect, that said petitioner, about September 25, 1869,
refused to be sworn or testify as a witness before a board of officers convened at the post
aforesaid, to investigate certain accusations against sundry citizens and enlisted men, and
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that on October 18, 1869, he wrote a disrespectful letter to his department commander,
General J. C. Davis.

4. On the trial, at Sitka aforesaid, the petioner made the preliminary objection that
the court-martial could not lawfully take cognizance of the charges against him, because it
was convened by said Davis, who was also his accuser; and on September 24, 1870, the
secretary of war, upon the report and opinion of the judge advocate-general, sustained the
objection, and set aside the sentence of the court as illegal and void on that account, and
also directed that the petitioner “be brought to trial on a charge of manslaughter to the
prejudice of good order and military discipline,” committed in the killing of Lieutenant
L. C. Cowan, of the United States revenue service, as hereinafter stated; and afterwards,
on November 10,1870, the petitioner, by special order No. 150, of headquarters of the
department of the Columbia, in pursuance of the aforesaid order of the secretary of war,
was “reinstated in his rights, duties, and obligations as a soldier, as if no such proceedings
had been taken, and as of the date of the order appointing the court,” to wit: October 14,
1869.

5. That on March 8, 1870, by the verbal order of said Davis to Captain Brady, com-
manding post of Sitka, the petitioner was arrested and confined at said post upon the
charge of killing said Cowan, which order was, on June 14, 1870, confirmed and con-
tinued by a written order from said Davis to said Brady, instructing the latter to “retain
petitioner in custody until further instructions from the proper authority;” and, as appears
from the report of a board of officers convened at the post aforesaid, on March 10, 1870,
the petitioner, on the night of February 25, 1870, in an unlawful attempt to take the life of
his former company commander, Captain Dennison, in a saloon at Sitka, shot and killed
said Cowan under circumstances which “showed a perfect disregard of human life,” and
constituted “an aggravated case of manslaughter.”

6. That by a court-martial convened at Sitka aforesaid, November 30, 1870, pursuant
to special order No. 149, of headquarters of the department of the Columbia, and after-
wards adjourned to Fort Vancouver, Washington Territory, the petitioner was tried and
found guilty of the charge of “murder, to the prejudice of good order and military disci-
pline,” committed in the killing of Lieutenant Cowan as aforesaid, and by said court was,
among other things, sentenced to be
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dishonorably discharged from the service of the United States, and to be confined at
hard labor for the period of fifteen years in such penitentiary as the commanding gener-
al may designate; and on February 24, 1871, said sentence was approved by the general
commanding the department of the Columbia, and ordered to be executed in Alcatraz
island, in the harbor of San Francisco, until otherwise ordered by the secretary of war

7. That in general court-martial order, No. 3, dated April 11, 1871, the proceedings
of the Court-martial last aforesaid were “set aside as null and void, for the reason that
murder, being a capital crime, is not legally cognizable by a court-martial.” Such order also
stated and directed as follows: “Moreover, the facts disclosed in the evidence show that
the homicide was committed in a saloon in the town of Sitka, when the prisoner was de
facto a citizen, and held no such practical relations to the military service, as to connect
his acts with its good order or discipline. The prisoner will be turned over for trial to
the federal judiciary;” and that, in pursuance of such order, the petitioner, at the time of
the allowance and service of the writ, was being conveyed to Washington Territory by
Lieutenant Dennison aforesaid, to be there turned over to the United States courts for
trial therein upon said charge of murder.

Two principal questions arise in this case, and were argued by counsel.
1. Was the petitioner a soldier on February 25, 1870, when he committed the homi-

cide at Sitka? and
2. Can a soldier be detained in custody by military authority, for trial or lawful disposi-

tion after his term of service expires, on account of an act committed during such service?
Upon authority and the plainest reason both these questions must be answered in the

affirmative. The sentence of the court-martial dishonorably discharging the petitioner from
the service was set aside as null and void, because of the want of jurisdiction in the court
The proceedings of the court having been declared by competent authority to have been
void ab initio, in contemplation of law, the status of the petitioner was not changed in
any particular by reason of it. This conclusion necessarily follows from the premises. The
proposition is so axiomatic that it scarcely admits of argument, and needs only to be stated
for the truth of it to be perceived. The same rule obtains in relation to the proceedings of
all courts, civil as well as military. A void judgment or sentence works no change in the
status of the person or thing against or concerning which it is given or pronounced.

A sentence of divorce passed in an inferior court, which is afterward set aside as null
and void on appeal, would not affect the status of the parties thereto. They would still
be husband and wife, the same as if the sentence of the inferior court had never been
pronounced, and that, too, during all the period between such sentence and its reversal.

A judgment convicting a party of a felony when reversed for error, is considered as
never having been given, and does not affect the rights or liabilities of such party, although
he may have been imprisoned under it during the interval between its rendition-and re-
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versal. It may be said that in some instances this rule works hardly, but the subject admits
of no other, and in the great majority of cases it is well adapted to the ends of justice.
Upon a second conviction, the punishment upon the first and erroneous one can and
should be taken into consideration. Besides, it must be borne in mind that the reversal
is procured by the party affected by the judgment or sentence, and for his benefit. If the
petitioner had not procured the reversal of the sentence discharging him from the service,
his subjection to military authority growing out of his enlistment on June 15, 1867, would
have then ceased; but having procured that sentence to be set aside, upon the allegation
not merely that it was erroneous, but null and void, it does not lie in his mouth to say
that, nevertheless, the discharge given in pursuance and execution of it was valid, and
terminated his contract of enlistment months before the expiration of his term.

True, it may be, as stated in general court-martial order No. 3, that the petitioner at
the date of the homicide was a citizen defacto; but it is equally true, and more material,
as now known, that he was at the same time a soldier de jure. Being a citizen de facto
is nothing more than acting and living as a citizen for the time being for any reason. This
might be a good cause, as suggested in said order, why proceedings for the military of-
fense of manslaughter, “to the prejudice of good order and military discipline,” committed
by the act of unlawful killing, should be postponed or suspended until the petitioner had
been proceeded against in the civil courts for the greater and graver offense of murder,
committed by the same act.

I have no doubt but that the petitioner was a soldier at the date of the killing of Lieu-
tenant Cowan, and as such liable to be arrested, tried and punished by military authority,
for any military offense committed by the same act.

As to the second question: Article of war 88 provides that “No person shall be liable
to be tried and punished by a general court-Martial for any offense which shall appear to
have been committed more than two years before the issuing of the order for such trial;
unless,” etc.

Congress has full power “to make rules for the government of the land and naval
forces.” U. S. Const, art 1, § 8.

This article of war is a statute of limitations,
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in case of proceedings, to punish persons for offenses “arising in the land * * * forces.”
As at present advised, I do not see what provision of the constitution, or any statute or
principle of the common law, can be invoked to prevent the arrest and trial of a person by
court-martial, for a military offense, committed while such person was a soldier or officer
of the army of the United States, after the expiration of his term of service, so that the
order for the trial is issued within the time limited by the article of war. And so, in prin-
ciple, it seems to have been held in the Case of Lord George Sackville, as reported by
Tytler in his treatise on Courts-Martial. In that case it appeared that, as the defendant had
been dismissed from his majesty's service previously to the commencement of the prose-
cution against him, it was doubted, under the mutiny act, whether he was subject to the
jurisdiction of the court; upon which, that question being referred to the twelve judges,
they certified that, under the circumstances of the case, they saw no reason to doubt the
jurisdiction of the court-martial. In Walker v. Morris, decided by Mr. Justice Wilde, of
the supreme court of Massachusetts, with the concurrence of his brother judges, and re-
ported in the April number, for 1830, of the American Jurist, [3 Am. Jur. 281,] it was
held that a seaman who had committed a naval offense, and had been arrested therefor
on the day preceding the expiration of his term of service, might be detained for trial and
punishment after the expiration of such term. In the course of the opinion, the learned
judge cites the Case of Sackville, supra, with approval, and upon the general question
says: “It is true that a seaman is not bound to do service after the term of his enlistment.
But within that term he is bound to observe the rules and regulations provided for the
government of the navy, and is punishable for all crimes and offenses committed in viola-
tion of them during his term of service. There is no limitation of time within which he is
to be prosecuted and tried for such offenses; but if there were, it would be sufficient to
show that the prosecution was commenced within the time of the limitation.”

It is proper to note that there was an arrest and that charges were preferred in that case
during the term of service, and that the conclusion reached was, therefore, irrespective of
the question, whether the seaman was liable to arrest and prosecution after his discharge
from the service, for an offense committed prior thereto; but the above citation from the
opinion, as also the Case of Sackville, goes to sustain the jurisdiction of the naval author-
ities to arrest and try the offender, as well after the discharge from service as before.

Neither is it absolutely necessary to decide that question in this case; for the fact is,
the petitioner was arrested for the commission of two distinct military offenses, before the
expiration of his term of enlistment, and so far as I can perceive, both are still pending
and undisposed of. An arrest for the purpose of trial is a commencement of a prosecution,
without reference to the time when a formal accusation may be preferred. The jurisdiction
to try and punish attaches upon the arrest. It is true there has been a trial on both the
accusations in this case, but the proceedings having been set aside as being null and void,
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at the instance of, and for the benefit of the petitioner, are to be regarded, so far as this
question is concerned, as if they had never taken place. It is also true that the highest mil-
itary authority has directed that the petitioner be turned over to the proper civil authority
for trial, upon the charge of murder; but this direction, as I understand it, only suspends
the prosecution for the military offense, which may still be carried on to a final determi-
nation, by the issuing of an order from the proper authority convening a court-martial for
that purpose, within two years from the commission of the offenses respectively.

During this period, for aught that has been shown or occurs to me, the petitioner may
be lawfully detained in the custody of the military authority for trial by court-martial, or
delivery to the civil authorities under article of war 33, as under all the circumstances
may be deemed expedient If there is any unnecessary delay, error of conduct, or abuse of
power, on the part of the subordinates charged with the conduct of the affair, the remedy
is within the military department, by appeal or petition to the higher authorities, and not
without it. For the good of the service, the constitution and laws have entrusted this pow-
er to the military authority, as being necessary to maintain the discipline and efficiency of
the army. The delays and mistakes which appear to have occurred in the disposition of the
charges against the petitioner, are common to like proceedings in all human tribunals. The
petitioner voluntarily entered the army, and must submit to the necessary consequences
of that act and the relation created thereby.

In this view of the matter, it is unnecessary to consider whether the petitioner is held
in custody merely for the purpose of being turned over to the civil authority, or whether
it is proposed to turn him over to the proper civil authority or not For his conduct in
these particulars, the respondent is only responsible to his military superiors, according to
the military law. The order to deliver the petitioner to the civil authority may be coun-
termanded to-morrow, and it would be the duty of the respondent to act accordingly. No
application has been or can be made for the delivery of the petitioner by, or on behalf of,
the party injured by the commission of the crime, as specially provided in article of war
33. His voice is hushed in the silence of the grave upon the distant and unknown shore
of Alaska, The delivery of the petitioner
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to the civil authorities must ultimately depend upon the fact of an application therefor,
by some public officer or body entitled to prosecute for offenses against the particular civil
society injured by the act of the petitioner.

Upon deliberate reflection and consideration, I see no reason to question the authority
of the respondent to detain the petitioner in custody, as a person amenable to military law
upon the charge preferred at Alaska, in 1869, as well as the military offense of manslaugh-
ter, “to the prejudice of good order and discipline,” committed in the killing of Lieutenant
Cowan.

Let the petition be dismissed, and the petitioner remanded to the custody of the re-
spondent.

1 [Reported by L. S. B. Sawyer, Esq., and here reprinted by permission.]
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