
Circuit Court, D. Indiana. May Term, 1849.

BELL V. NIMMON.

[4 McLean, 539.]1

DEPOSITION—NOTICE TO TAKE—SERVICE ON COUNSEL.

1. A notice to take depositions is not good if served on counsel who could not attend to the taking
of the deposition without being absent at the commencement of the court.

[Distinguished in Union Pac. Ry. Co. v. Reese, 56 Fed. 289.]

2. During court a service on the counsel is not good, if objected to.
[At law. Motion by plaintiff Bell, to reject depositions taken by defendant Nimmon.

Granted.]
Mr. Cooper, for plaintiff.
Mr. Breckenridge, for defendant.
OPINION OF THE COURT. A motion is made by plaintiff's attorney to reject cer-

tain depositions taken by defendants. This motion is founded on an affidavit by plaintiff's
attorney, which shows that notice was served on the 16th May, inst., at Fort Wayne, to
take depositions 30 miles distant on the following Saturday. The notice was sufficient by
the act of congress of 1789, which requires a notice to be so given as to allow of a travel
of twenty miles per day to the place of taking the deposition. But the plaintiff's counsel
states, under oath, that if he had attended the taking of the deposition, he could not have
reached the court at its commencement.

The deposition will be rejected. No counsel is obliged to receive a notice of taking a
deposition while in attendance at court. And for the same reason a notice, which if attend-
ed to would deprive the counsel of being present on the day the court commences, he is
not obliged to receive the notice. A notice to take depositions, if it require the counsel to
leave court, or if he attends, will necessarily prevent his reaching court at its commence-
ment, ought not be held a legal notice.

1 [Reported by Hon. John Mclean, Circuit Justice.]
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