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Circuit Court, District of Columbia. Oct. Term, 1834.
PATENTS FOB
INVENTIONS—INTERFERENCE—PRACTICABILITY—EVIDENCE—TESTS IN

COURT.

{Where, in an interference on application for a patent, evidence is given pro and con as to whether
or not an alleged improvement for filling lamps is practicable, actual tests made, showing the
operation of the improvement as claimed, will be considered by the court in support of the testi-
mony given for the same purpose.]

{Appeal from the commissioner of patents.

{Application by William Bell for an improvement in lamp caps. James Seneca Hill in-
terferes, and claims prior invention. From a decision of the commissioner in favor of Hill,
the applicant appeals. Reversed.]

A. B. Stoughton, for appellant.

R. H. Eddy, for appellee.

MORSELL, Circuit Judge. On the 25th of May, 1853, William Bell filed his petition
in the patent office for a patent for his invention for “an improvement in lamp caps.”
The commissioner being of opinion that the patent thus applied for would interfere with
an application made by James Seneca Hill on the 27th of January, 1853, and afterwards
amended, gave notice thereof to the parties, who were allowed to produce their testimony;
and upon due hearing and trial of said issue before him on the 16th day of March, 1854,
he decided that the said Hill was the original and first inventor of the said improvement,
and refused letters-patent to the said Bell. From this decision Mr. Bell has appealed, and
the question is now submitted to me upon written argument.

The commissioner has furnished a certificate in writing of the reasons of his opinion
and decision, and Mr. Bell hath filed his reasons of appeal. They are five in number, but
it is thought the first two cover the whole ground of the controversy. The first is, “that the
commissioner erred in deciding priority of invention in Hill, who could only at farthest
prove his invention to some time in September, 1852, when Bell clearly proved the inven-
tion back to May, 1852, and actually had models showing the features in controversy in
the patent office on the 9th of August, 1852.” Second. Because the commissioner alleges
that Bell's invention was valueless, for the reason that no provision is made for the escape
of the air from the chamber while it is being filled, when it can, and we are prepared to
show that it can, be filled without the air chamber, notwithstanding the expert testimony
adduced by Hill, which must yield to occular demonstration; and because one of Bull's
models, received and acknowledged by the patent office on the 9th of August, 1852,

shows that he had air-slots or holes in it, which were afterwards soldered up because
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they were too large. The reasons for the commissioner's opinion, as stated by himsell, are
that the evidence shows that the safety-chamber, in one shape, was first invented by Bell.
Had he claimed the form described by his witness, the priority would have been awarded
to him; but that form seems valueless, for the reason that no provision is made for the
escape of the air from the chamber while it is being filled, and there is nothing to show
that he ever conceived the idea of remedying this difficulty until long after Hill had made
the discovery; that contrivance seems the most material portion of the invention.

It is true that Bell only claimed to be experimenting; and having been the first to com-

municate it, if he had without negligence or delay prosecuted those experiments till
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the discovery was consummated, he might have claimed priority, notwithstanding Hill,
who commenced subsequently, might have completed his invention first. But such a po-
sition is untenable in the present instance, from the fact that the testimony shows pretty
clearly that Bell borrowed the idea from Hill. He inquired of one of the witnesses the
purpose of the small side-chamber which he now claims and which Hill had long before
invented. He also stated at another time that the two inventions did not interfere. The
commissioner says in conclusion: “I am of opinion that on the interfering claims as they
are now presented Hill was the first inventor.”

In his specification, Bell states: “I do not claim the use of wire-gauze or perforated tin
for the purpose of preventing the explosion of spirit-lamps; but what I do claim as new,
and desire to secure by letters-patent, is the perforation in the lamp-cap, in combination
with the short chamber, of perforated tin, wire-gauze, or other analogous contrivance, by
which means the lamp may be filled without removing the cap, and the spirit within the
lamp may be protected from igniting when the lamp is filled without the use of the dou-
ble cylinder of wire-gauze of perforated sheet-metal as heretofore employed. Second. I
claim constructing the lamp-tubes with a band either above or below the lamp-cap in the
manner and for the purpose substantially as set forth. Third, I claim the rings C, in com-
bination with the stops D, for the purpose of securing the extinguishers F to the tubes
without the necessity of employing chains for the purpose, of such a length as to become
entangled with each, or to swing about when the lamp is in the hand.”

Hill, in his specification, says: “I would remark that I herein lay no claim to the inven-
tion of the application to a lamp of a wire-gauze or perforated safety-chamber, such as will
permit the introduction of liquid through it and into a lamp, and prevent the passage of
flame into such liquid, such chamber being made to extend into the lamp. Nor do I claim
the arrangement of such chamber entirely aside and independent from, and not made to
surround, the wick-tubes, as such arrangement appears in what is termed Bell's safety-
lamp. Nor do I claim any arrangement of the safety-chamber and wick-tubes in which, in
order to fill or supply the lamp with the combustible fluid, they must first be wholly or
partially removed from it. But what I do claim as my invention is my improvement above
specified, the same consisting in arranging the wick-tube or holder within the safety-cham-
ber, and attaching or immovably fixing such wick-tube or holder directly to the sides of
the safety-chamber, and attaching or immovably fixing such wick-tube or holder directly
to the sides of the salety-chamber, by arms or other equivalent devices, in combination
with making the screw-cover g of the safety-chamber independent of, and to freely rotate
concentrically around, the said wick-tube or holder, whereby I am enabled to secure to
the lamp important advantages as specified; that is to say, to render it capable of being
filled through its safety-chamber without in any way disturbing or first removing the wick

or any portion thereof, as described. And in combination with the wick-tube i, arranged
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and applied to the safety-chamber as above set forth, I claim the secondary tube i and two
or more branch tubes kk, or their equivalents, extended from it, the same being to enable
a person to make use of two or more wicks, as stated.”

It appears to me from the aforegoing statement that so far as the decision of the con-
troversy brought up by this appeal is concerned, the question may be narrowed down
to a single point. Bell's invention, as alluded to by the commissioner, when he says “the
safety-chamber in one shape was first invented by Bell,” according to Bell‘s statement of
it, is so constructed that the lamp may be filled without disturbing the wick. The question,
then, is, whether this lamp can be filled through the safety-chamber without the air-tube
or a provision being made for the escape of the air from the chamber while the lamp
is so being filled. It is believed that if the commissioner could have been satistied from
the evidence affirmatively, his decision would have been otherwise. On the part of the
appellee, it is contended that it could not, and hence his device for that purpose. The in-
ference from his evidence, as stated by the commissioner, is that Bell thought it necessary,
and borrowed the idea from Hill; that he inquired of one of the wimesses the purpose
of the small side-chamber which Bell now claims. This inference the appellant repels by
showing that one of the models deposited by Bell in the patent office on the 9th of Au-
gust, 1852, several weeks before the date of Hill's invention, shows that the air-vents were
known to Bell, for that he had them on one of his lamp-caps, and afterwards soldered
them up as being of no importance.

A witmess on the part of the appellee says that without the cuts or slits in the sides
of the tube at its top, to allow the escape of air from the lamp, the reservoir of the lamp
could not be filled, or any considerable part of the reservoir be filled, while the wicks
were in the wick-tubes. He says that he has tried the experiment, and finds the air chokes
and causes the fluid to run over unless the air is allowed to escape through some holes.

Mr. Skinner, a witness on the part of the appellant, says he saw a lamp-top, of which
Bell claimed to be the inventor, in the month of May, 1852. He describes the lamp, and
identifies the one shown him on this examination to be the one. He says he sees two
points of difference in the lamp-top—one is the absence of the two tubes through which

the wick goes; and the other is that the wire-gauze
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has been removed from the tube through which the lamp is filled. He cannot say as to
the perforation in the stopper. To the second cross-interrogatory, he answers that he did
not see the lamp filled through the tube having a gauze soldered to its bottom, the tubes
at the same time being supplied with wicks. He is asked by the same party whether he
supposes a lamp thus constructed as described would be capable of being supplied with
fluid. He answers: “Yes, I know it could be.” In answer to the next cross-interrogatory,
“How could the air within the reservoir of the lamp escape when the gauze bottom of
the tube was covered with the fluid, in the act of attempting to fill such reservoir,” he
answers, ‘I do not know anything about it; [ simply know that the lamp I have, which is
constructed essentially on the same principles, fills that way.” There was no slit near the
top of the tube, to his knowledge. Another witness, William G. Cambridge, says he saw
the lamp-top of which Bell claimed to be the inventor in the spring of 1852, and gives
a description; that he filled through the top by means of a tube which extended about
three-quarters of an inch or an inch into the lamp. The bottom of the tube was covered
with gauze-wire. The stopper or cap of the tube went on with a screw. He identifies the
cap as the one exhibited in 1852. He also answers to a cross-interrogatory that he did not
see that lamp filled, but that he does not doubt that it could be so filled. He is asked,
under such circumstances how could the air escape; and answers, that he does not un-
derstand the philosophy of the thing, but is satisfied that if the nozzle of the lamp-filler
did not entirely fill the tube, that the air would pass out. He is further asked, though the
nozzle did not do so, whether the fluid filling it would not have the same effect. Answer:
“From experiments which I have made in filling the shot-lamp, I should think not, if the
fluid were turned in slowly to commence with.” He is further asked if it would be possi-
ble to fill a lamp through such a tube without a slit or some other passage of air from the
lamp. He answers: “As the nozzle frequently extends below the slit while filling, I should
think it might.”

As the decision of this issue depends so much upon the testimony, I have stated it
more at large than [ otherwise should have done. That there is a conflict between that
which is stated by one of the witnesses on the part of the appellee and those on the part
of the appellant is certain; and it becomes proper, therefore, to weigh and see to which
side the preponderancy should be given. As to character, the witmesses are respectable
and, I believe, intelligent; nor do I see anything to cause me to doubt as to their fairness;
the two witnesses especially on the part of the appellant, being clergymen, should claim
confidence.

The witness on the part of Hill gives his opinion that the tube or vent for the escape
of the air was essentially necessary—such as that in the invention of Hill, I presume he
means—and that the lamp with the wicks-could not be filled without. The reasons he
gives for his opinion were that he had tried the experiment, and found the air to choke
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up and cause the fluid to run over, unless the air was allowed to escape through some
holes. More weight would have been due to this testimony if the witmess had been more
particular in describing the special circumstances relating to the experiment as to the par-
ticular cause of the obstruction, whether the failure was for the want of an air-tube. The
same with respect to the “running over” and to the mode in which he attempted to pour
the liquid in, especially as to the manner in which the nozzle of the can was held in its
application to the mouth of the tube. It might then have been seen whether the experi-
ment could be any test as applied to the lamp in this case.

On the part of the appellant, the wimesses satisfactorily identify the improved lamp
claimed as invented by Bell in May, 1852; and they state that without the particular pro-
vision alluded to for the escape of the air, they had no doubt it could be filled. And the
appellee, by his own cross-examination, brings out from them the evidence of their op-
portunities of knowing the fact that they had used similarly-constructed lamps, which in
constant use they never had any difficulty in filling, and that they had no doubt, though
they had never filled it or seen it filled, that the specimen lamp shown them could be
so filled. Here, then, are two respectable witnesses, who had ample means of knowing
from experience in the often-repeated use of the same kind of lamp as respects this point,
declaring that the thing was practicable and could be done. In addition to which the ex-
aminer, in the explanations which he gave before me on the occasion of this trial, says
(the models being first identified, and the same having been sent upfront the office with
the original papers and evidence in this cause) that the specimen lamp shown to him was
a proper exhibit of the principle, and that it could be filled without any air-vent other than
the wire-gauze over the bottom of the tube.

I must state, also, that for my fuller satisfaction I had the experiment made on the oc-
casion alluded to, and saw the said lamp actually filled, and of course am convinced that
it could be done as contended for by the appellant; and so believing, I am of opinion, and
do decide, that priority of invention ought to be awarded to the said appellant, and that
letters-patent ought to issue to him therefor as prayed.

{NOTE. The patent applied for was granted to William Bell November 14, 1854, and
is numbered 11,928.}
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