
Circuit Court, District of Columbia. Dec. 18, 1807.

BARNES V. LEE.

[1 Cranch, C. C. 430.]1

RECORDS—ALTERATION—PLEADING.

1. The record of a cause, is the history of the proceedings in an action made out at full length, and
in technical language; and when once made out and written in the record book the power of the
clerk over it has ceased. It has become a public document and cannot be altered, unless by order
of the court under certain circumstances.

[Cited in U. S. v. Walsh, 22 Fed. 648.]

2. The plea of nul tiel record refers to the time of the plea pleaded, and a subsequent amendment
of the record does not affect the issue.

3. A material variance between the record of the recognizance and the recital of it in the scire facias,
is fatal.

[At law. Action by John Barnes against David Easton. The hearing is now by the court
on a plea of nul tiel record to a] scire facias against Mr. [Edmund J.] Lee, as especial bail
for David Easton. [Interlocutory judgment for Lee. The writ was thereafter quashed, with
leave to amend the record. Barnes v. Lee, Case No. 1,018.]

Mr. Jones, for plaintiff.
E. J. Lee and F. Lee, for defendant, cited the following authorities:—Com. Dig. tit.

“Pleader,” L, 3; Id. tit. “Bail,” R. 2-7; Id. tit “Record,” C; Coy v. Hymas, 2 Strange. 1171;
Vavasor v. Baile, 1 Salk. 52; Kilbourn v. Trot, Cro. Eliz. 855; Shuttle v. Wood, 2 Salk.
564; Ward v. Griffith, 1 Ld. Raym. 83, 84; Knight's Case, 1 Salk. 329, 2 Ld. Raym.
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1014; 21 Tin. Abr. 17, tit “Trial;” Hillier v. Frost, 1 Strange, 401; Grey v. Jefferson, 2
Strange, 1105; 2 Cromp. Pr. 73.

CRANCH, Chief Judge, delivered the opinion of the court.
To this scire facias Mr. Lee has pleaded nul tiel record, upon which an issue is joined,

which must be decided by the court upon inspection of the record. If there be such a
record as that set forth in the scire facias the judgment must be for the plaintiff. But if
there be a material variance between the record and the recital of it in the scire facias the
judgment must be for the defendant

The first question is, what is the record? The record as made up at large in the record-
book is in these words: “Whereupon Edmund J. Lee came into court and undertook for
the said defendant to satisfy and pay the condemnation of the court, if he should be cast
at the trial of this suit, or render his body to prison in execution for the same.”

The scire facias states, “Edmund J. Lee heretofore,” “to wit, on,” &c “came before the
court and became pledge and bail for the said David Easton, that if it should happen
that the said David Easton should be convicted at the suit of the said John Barnes in
the action aforesaid, then the same bail granted that as well the said damages as all such
costs and charges as should be adjudged to the said John Bames in that behalf should be
made of the goods and chattels of the said Edmund J. Lee, and to be levied to the use
of the said John Barnes, if it should happen that the said David Easton, should not pay
the said damages and costs aforesaid, or should not on that account render himself to the
prison of our said county.”

It is contended, by the defendant, that the undertaking, as stated in the record, is ma-
terially variant from that set forth in the scire facias, because the former does not show
that the defendant “granted that the damages and costs should be made of his goods and
chattels” in case Easton did not pay them or render himself to prison on that account The
undertaking of the defendant, as stated in the record, is only that Easton should pay or
render himself to prison; it does not include the usual alternative “or that the bail will
pay it for him,” which is the very substance and essence of the undertaking upon which
the scire facias is grounded. But it is answered, on the part of the plaintiff: 1st. That the
obligation of special bail is well known and settled by law, and cannot be altered, and
when the record states that he came into court and acknowledged himself to be special
bail, it states in substance that be acknowledged himself to be bound by all the legal
obligations of bail; and that when the record states that he undertook for Easton to pay
or render himself to prison, in execution, it implies that if he did not, the bail would do
It for him; so that the record states the substance of the whole legal obligation of special
bail, and the scire facias has stated nothing more. 2d. It is also contended that the entry
on the minute-book of the day, in these words, “Edmund J. Lee, special bail,” authorized
the clerk to make up the records of the recognizance of bail in the legal form, and in no
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other. That the true records of the court are the minutes extended Into form, according to
their legal import That if the clerk has erroneously extended the minutes in this case, it is
as if he had done nothing; and that the record may now be made up in due form, when
it will exactly correspond with the scire facias. There is much ingenuity and seems to be
some weight in this argument, and it brings us back to the question what is the record in
this case?

The daily minutes, taken by the clerk and sanctioned by the court, are only memoranda
to assist the memory of the clerk in making up the records of the court. The record is the
history of the proceedings in an action made out at full length and in technical language.
When the clerk has once made out this history and written it in the record-book, his
power over it ceases. It has become a public document, and cannot be altered unless by
order of the court, under certain circumstances. The record therefore to which the court
is referred by the issue in this case, I take to be that which is entered at length, in the
record-book, and although the court may perhaps order a clerical error to be corrected, yet
such correction now made could not affect the issue in this case, which must be decided
according to the record as it stood at the time of the plea pleaded. This, principle seems
to be settled by the cases of Coy v. Hymas, 2 Strange, 1171; Knight's Case, 2 Ld. Raym.
1014, and 1 Salk. 329; Hillier v. Frost, 1 Strange, 401; and Grey v. Jefferson, 2 Strange,
1165. If, then, the record in the record-book is that which we are to compare with the
scire facias, the question remains whether there be a substantial variance between them.
That there is apparently such variance seems to be admitted; but It is said that when a
man undertakes that another shall do a thing, if this other fails to do it, there is an implied
obligation on the part of the former that he will do it for him. This may perhaps be true in
some cases of contract, and such implied obligation may perhaps support an action; but it
does not therefore follow that such implied obligation can arise upon a recognizance, nor
that it will authorize an execution to issue without a previous judgment. A recognizance
is a solemn acknowledgment upon record, and contains all the terms of the obligation
which the party takes upon himself. In the present case the court deems the omission of
the usual alternative, (“or that he will do it for him”) to be fatal. I have a doubt whether,
if the plaintiff chooses to quash his scire facias and then apply to
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have the record amended, I should not think it ought to be amended; and that he
might then bring a new scire facias upon the amended record. But upon this last point
the court has not made up an opinion.

1 [Reported by Hon. William Cranch, Chief Judge.]

This volume of American Law was transcribed for use on the Internet

through a contribution from Google.

BARNES v. LEE.BARNES v. LEE.

44

http://www.project10tothe100.com/

