
Circuit Court, District of Columbia. Dec. Term, 1804.2

BANK OF COLUMBIA V. FRENCH.

[1 Cranch, C. C. 221.]1

NEGOTIABEL INSTRUMENTS—ACTION ON ACCOMODATION NOTE—DEFENSES
OF INDORSER—WITNESS—COMPETENCY—PRIVILIGED COMMUNICATIONS.

1. Counsel may testify as to facts not communicated to them in confidence by their clients.

[See Chirac v. Reinicker, 11 Wheat (24 U. S.) 280.]

2. The maker of a note is a competent witness for an indorser.

[See Knowles v. Parrott. Case No. 7,898; White v. Burns, Id. 17,639.]

3. The grantor, in a deed collaterally introduced as evidence in a cause inter alios, may be a witness
to prove that the deed was fraudulently obtained.

4. An indorser. for the accommodation of the maker of a note, is not entitled to strict notice unless
he has actually sustained damage by the want of notice.

[See note at end of case.]

5. An indorser, for the accommodation of the maker, cannot object the want of consideration to an
action by the holder.

[See note at end of case.] [See Crosby v. Lane, Case No. 3,423; Fogg v. Stickney, Id. 4,898.)
At law. Assumpsit [by Bank of Columbia against G. French's executrix] on a nego-

tiable promissory note for 1,400 dollars, made October 10, 1798, by W. M. Duncanson,
payable to, and indorsed by, G. French, due 9 and 12 December, 1798. On the 15th
December, 1798, F. Munroe (a notary public,) demanded payment of Duncanson, and
protested the note. The note was made for the accommodation of W. M. Duncanson.
G. French died Friday, the 14th December, 1798, and was perfectly in his senses in the
morning of that day. All the parties resided in Georgetown and Washington. Mr. Gantt,
counsel for the defendant, was examined as a witness for the plaintiffs. He had had a
conversation with the president of the bank, which he related to the defendant's agent,
and he was requested by the plaintiff's counsel to state the reply of the defendant's agent.
This communication was made by the president of the bank to the witness, as counsel for
the defendant, and the answer of the defendant's agent to the witness was made to him
as counsel, but he did not conceive the answer of the defendant's agent to be made in
confidence.
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He did not recollect whether he even communicated the answer to the president of
the bank, but did not consider himself as restrained from communicating it.

THE COURT admitted the evidence to be given; not considering it as a case within
the rule respecting counsel, and client.

W. M. Duncanson, the maker of the note, being called as a witness for the defendant,
Mr. Mason, for the plaintiffs, objected, because no party to a negotiable paper is to be
allowed to invalidate the instrument. Walton v. Shelley, 1 Term R. 296; Jordaine v. Lash-
brooke, 7 Term R. 601; Esp. N. P. 708; Peake, Ev. 128. Mr. Gantt cited Esp. N. P. 708.

THE COURT admitted W. M. Duncanson to be sworn and give evidence, saying
that Walton v. Shelley, was overruled by Jordaine v. Lashbrooke.

The plaintiff having introduced a deed from Duncanson to Ray to show the fact of
Duncanson's insolvency, the defendant called Duncanson as a witness to prove that that
deed was obtained by fraud, and without consideration, and so the inference derived
therefrom not correct.

THE COURT admitted W. M. Duncanson to testify as to the grounds upon which
that deed was given.

FITZHUGH, Circuit Judge, contra, said: It is a general principle, that a man is
estopped to deny his deed. It is also a general rule, that a man shall not be permitted to
do that indirectly which he is forbidden to do directly. There is no case in which it has
been allowed as to a sealed instrument. The case of Jordaine v. Lashbrooke [supra,] was
upon an accommodation note.

Mr. Mason prayed the court to instruct the jury, that if they should be satisfied that
this note was indorsed by G. French, without any valuable consideration passing from
him to any person for the same, merely to accommodate W. M. Duncanson, the maker of
the note, and to give him a credit with the plaintiffs for the amount thereof, and that the
plaintiffs received the same with a knowledge of its having been so drawn and indorsed;
that if they are also satisfied that John Weems was the agent of the defendant, and that
he had notice of the dishonor of the note in January, 1799, and then conversed with and
endeavored to make arrangements with the plaintiffs for the same, and are also satisfied
that G. French, in his lifetime, and his executrix, or his estate since his death, have suf-
fered no loss or injury from the circumstance of this note not having been demanded of
the drawer before the 15th December, 1798, or of notice not having been given to the in-
dorser, or his executrix, of the dishonor of the note, other than as above stated, that such
laches and neglect of the plaintiffs as to a demand on the maker, and in not giving other
notice to the indorser of the said note, does not debar and take away their right to recover
upon this note against the present defendant. De Berdt v. Atkinson, 2 H. Bl. 336, and
Nicholson v. Gouthit, Id. 609; Chit. Bills, 86, 87, 80, 101. Mr. Mason admitted that the
onus probandi of showing that the indorser has sustained no damage by want of notice,
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lies on the plaintiffs. Nicholson v. Gouthit, 2 H. Bl. 609. An indorsed promissory note
is a bill of exchange. If the drawer of a bill has no funds in the hands of the drawee, no
notice is necessary to the drawer, of the dishonor of the bill. Chit. Bills, 17,169,170; Kyd,
Bills, 125. The fact of insolvency, in the case of De Berdt v. Atkinson, does not differ it
from this case, because the insolvency and knowledge of that insolvency by Atkinson was
only a fact to show that he could not suffer by want of notice. In the present case it is
expressly proved that the defendant received no injury by want of notice, and therefore is
precisely within reason of the case of De Berdt v. Atkinson.

Mr. Mason attempted to reconcile the cases of De Berdt v. Atkinson [2 H. Bl. 336,]
and Nicholson v. Gouthit, [Id. 609.] The defendant, Gouthit, actually sustained a loss in
consequence of want of notice, because the funds which he held when the note became
payable, were withdrawn before the demand was made, and therefore if compelled to pay
the note he would be injured. Chit. Bills, p. 87, does not notice the cases as contradictory,
although he cited both in the same page, and states the law of De Berdt v. Atkinson as
absolutely settled. Christian's Notes to 2 Bl. Comm. 470, note 26.

Mr. Morsell, contra. The indorser is a surety, and liable only in a qualified manner.
There is a difference between the acceptor of a bill and the maker of a note, and between
the indorser of a note and the drawer of a bill. The indorser indorses on the credit of the
maker; and the reason of notice is that the indorser may immediately resort to the maker
and get security; but in the case of a drawer of a bill who has no funds in the hands of
the drawee, the drawer has no right to expect the bill to be honored or paid. Esp. N. P.
34. In the case of a drawer of a bill without funds, the drawer is the principal debtor, and
is not in the nature of surety. Robertson v. Vogle, 1 Dall. [1 U. S.] 252. Although it may
be an accommodation note, yet there is the same reason for notice as it were for a real
debt Tindal v. Brown, 1 Term R. 167.

Mr. Gantt, on the same side. This was an extraordinary transaction of negotiation at
the Bank of Columbia. There is a difference between an indorsed promissory note and
bill of exchange. Prima facie it is a bona fide transaction. Notice must be waived by some
agreement. The maker of a promissory note is absolutely bound to pay. The contract of
the indorser is conditional only. The holder undertakes to do certain things, and if he
omits these he waives the liability of the indorser.
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dorser. Kyd, Bills, 100, 111, 117; 2 Bl. Comm. 470. In the case of De Berdt v. Atkin-
son, the decision was upon the ground of the insolvency of the maker being known to
Atkinson at the time of the indorsement; so that Atkinson undertook to pay at all events.
By not demanding the money of W. M. Duncanson, on the day it became due, the plain-
tiffs have given credit to W. M. Duncanson. The indorsement is only a conditional con-
tract, and the conditions have not been complied with. To make him liable without de-
mand or notice, is to create a liability on the defendant which he never assumed. The case
of De Berdt v. Atkinson [2 H. Bl. 336] is overruled by that of Nicholson v. Gouthit, [Id.
609.] Notice must be stated in the declaration, and it is error if not stated; it must there-
fore be proved. There was no consideration between the plaintiff and defendant, unless
the payment to Duncanson can be considered as a payment to French; and if the money
was thus paid to French, and by French to Duncanson, then a consideration passed from
French to Duncanson, and Duncanson had funds in his hands, upon which French could
draw.

Mr. Mason. Until French repays the money to the bank, he cannot support an action
against Duncanson.

THE COURT gave the instruction, as prayed by Mr. Mason.
CRANCH, Circuit Judge, contra, who delivered his opinion to the following effect:
This is undoubtedly a question of great importance as it regards the interests of the

commercial part of the community; for it is of vast importance that the several obligations
of parties to negotiable paper should be certain and well known; and I therefore regret,
extremely, that I am obliged to give an opinion during the trial of the cause, without that
degree of examination and reflection which it merits, especially as I am so unfortunate as
to differ from my brethren on the bench. In these circumstances, I cannot say that I do
not deliver my opinion with some degree of doubt, although the preponderance of my
judgment is at present against giving the direction as prayed.

I had, at first, considerable doubt whether the strict rule of notice was not to be con-
sidered as summum jus, which could only be required in case of the failure or insolvency
or death of the principal debtor, so that the loss must fall upon one of two parties who
were contending de damno evltando. Some of the earlier cases seem to have been decid-
ed upon this principle, and in the greater number of cases respecting the liability of the
drawer of a bill of exchange and indorser of a promissory note, the judges have qualified
the ride with the proviso that some of the parties have become insolvent, Mogadara v.
Holt, 1 Show. 318; Hart v. King, 12 Mod. 310; Borough v. Perkins, 1 Salk. 131; Tas-
sell v. Lewis, 1 Ld. Raym. 744; Lambert v. Oakes, Id. 443; Gee v. Brown, Strange, 792;
Heylin v. Adamson, 2 Burrows, 674. But from the expressions of judges in later cases,
I am inclined to think that my first doubts on this subject were groundless, and that the
necessity of notice is a part of the law merchant attached to a bill of exchange, or rather
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is a part of the contract itself. The question, on which side does the justice of this case
lie, depends upon the question what was the contract of the indorser; for it is not just
that any man (especially a mere surety) should be held liable upon a contract further than
he has consented to bind himself. If his contract was conditional, he cannot be absolutely
bound until the condition has been performed. What then was the contract which the de-
fendant's testator entered into by indorsing the note? By the law of Maryland, which must
decide this case, and which on this subject is precisely the same as the law of England,
an exact analogy exists between an indorsed promissory note, and an accepted inland bill
of exchange. When a promissory note, payable to order, is indorsed by the payee, it is,
in truth, an inland bill of exchange drawn by the payee in favor of the indorsee, upon
the maker, (his debtor by the note,) and by him accepted. Hence the law respecting both
kinds of paper is the same.

The contract of the first indorser of a promissory note is the same with that of the
drawer of a bill of exchange. It is an express, not an implied contract. An implied contract
is that which the law (to prevent a failure of justice) presumes the parties to have made,
where they have failed to make an express contract for themselves, and courts will vary
the terms of such implied contract, according to the principles of natural justice. By writ-
ing his name on the back of the note, the indorser entered into an express contract, the
terms of which are as well known by reference to the law merchant, as if they had been
written at large on the note. He does not thereby bind himself to pay at all events. He
only says to the holder, if you use due diligence in demanding the money of the maker
and he refuses to pay it, and if you give me reasonable notice thereof, I will pay you.
It being then a part of the express contract between the parties, that the holder should,
in reasonable time, demand the money of the maker and give notice of non-payment to
the indorser, before the latter can be charged, upon what principle can a court of justice
dispense with the performance of those precedent conditions? There has been no case
on a promissory note cited in which it has been dispensed with, except the case of De
Berdt v. Atkinson, 2 H. Bl. 336, and there it was done because the maker of the note
was known by all the parties to be insolvent at the time of making and indorsing the note,
and therefore the contract of the indorser in that case was not conditional, but absolute.
But the
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authority of that case although attended by such special circumstances, is shaken, if not
overruled, by the case of Nicholson v. Gouthit in the same book, [2 H. Bl. 609,] where
notice to the indorser of a promissory note was held necessary, although the insolvency of
the maker was known to the indorser before the note became payable, and although he
had indorsed it for the accommodation of the maker, and merely to obtain him a credit.
The latter is, in its circumstances, more like the case now before the court, than that of
De Berdt v. Atkinson. It has been contended, for the plaintiffs, that the principle decided
by that case was, that notice to Atkinson was not necessary, because it could be of no
benefit to him, and that the insolvency of the maker was only a circumstance showing that
such notice could not have been beneficial. But the court, in giving their opinion relied,
not on the actual insolvency, but the knowledge of the insolvency, by all the parties at the
time of making and indorsing the note, whereby it appeared that the defendant had not
annexed the usual conditions to his contract as indorser, but had waived them, and that
the waiver was also known to the plaintiffs.

It has also been contended, by the plaintiff's counsel, that in the case of Nicholson v.
Gouthit, [supra,] it appeared that the defendant had suffered injury by the want of no-
tice. The case was that Burton, the other indorser, had put into the defendant's hands
funds to meet the payment of the note, but the note not having been demanded when
due the defendant had paid away those funds. It may be answered that if the defendant
was not entitled to notice, he paid away those funds in his own wrong, and therefore if
any damage arose to him in consequence, it could not make notice necessary. It may also
be observed, that the court, in giving their opinion did not notice this circumstance as a
ground of that opinion, but the chief justice seems to exclude a presumption of that kind,
because he says the justice of the case was with the plaintiff, which could not be true if
the defendant had suffered a damage imputable to the laches of the plaintiff. The” only
ground upon which the court rested their opinion was that the form of guaranty which
the parties had adopted required due notice to the indorser, and therefore, although the
justice of the case was with the plaintiff, they could not dispense with such notice. Upon
this ground the opinion is certainly inconsistent with the case of De Berdt v. Atkinson, [2
H. Bl. 336;] for in the latter case the same form of guaranty had been adopted, yet that
circumstance was not deemed sufficient to render notice necessary. But in the other cir-
cumstances of the two cases there was a material difference. In De Berdt v. Atkinson the
insolvency of the maker was known to all the parties at the time of making and indorsing
the note; but in the other case it does not appear that the maker was insolvent, but only
embarrassed, at the time of making and indorsing the note, although he became insolvent
before the note became payable, which was eighteen months after date. It did not appear,
therefore, that the indorser had, at the time of indorsing, waived the usual conditions an-
nexed to the liability of an indorser. It may also be observed that in both those cases the
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question arose upon the insolvency of the makers of the notes. In the present case no
such insolvency is stated in the prayer to the court. But if those cases will not support the
plaintiff's action, they rely on the cases in which it has been decided that a person drawing
a bill of exchange without funds in the hands of the drawee, is not entitled to notice. I
admit that an analogy exists between an indorsed promissory note and a bill of exchange;
but that analogy is not perfect until the but of exchange is accepted. No case has been
cited in which notice has been deemed unnecessary, if the bill has been accepted, and I
recollect but one case of the kind, which is that of Walwyn v. St. Quintin, 1 Bos. & P.
652, which will be noticed presently. In all the prior cases acceptance had been refused.

It is admitted that cases have decided that if the drawer has neither funds in the hands
of the drawee before the bill becomes payable, nor a right to draw, he is not entitled
to notice; and the reason is because he cannot expect the bill to be accepted and paid,
and therefore practises a fraud upon the holder, and because he cannot suffer any inju-
ry by the want of notice. These reasons extend simply to the case of a drawer who has
no right to draw, and the bill is not accepted. For if the drawee has promised to accept
the bill, then the drawer had a right to expect that his bill will be accepted; and he has
practised no fraud upon the holder; and notice of non-acceptance, and a fortiori notice
of non-payment, if the bill has been accepted, may be very material to the drawer, as he
would thereby be liable for damages, interest and costs, which he would have a right
to recover over against the drawee, who had thus violated his faith in not honoring the
drawer's bill according to promise; and by the want of notice he may lose his remedy
against the drawee by his insolvency. This may be the case where the drawer draws the
bill for his own accommodation without funds, and the drawee engages to accept it to
give the drawer credit. Even in that case then, the reasons given for dispensing with no-
tice, in the cases cited, do not apply. But that is not the present case. It is contended that
this is an accommodation note, that the indorser (the defendant's testator) never gave any
valuable consideration for it, and therefore be stands on the same ground as a drawer
without funds.

Let us then consider it as a bill of exchange. It is a bill drawn by the defendant's
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testator on W. M. Duncanson (and by him accepted for his own accommodation) in
favor of the plaintiffs. It is not like the case of a bill of exchange drawn for the accom-
modation of the drawer which I have just stated, and if the reasons for dispensing with
notice did not apply to that case, much less can they to this. If a bill of exchange be
drawn to accommodate the drawee, the drawer has a right to expect it will be accepted,
and if accepted has not only a right to expect but to insist, that it shall be paid, precisely
in the same manner as if he had drawn upon funds in the regular course of mercantile
transactions. He stands precisely in the same situation as if the bill had been so drawn.
What is the situation of the drawer in a regular transaction? If his debtor (the drawee)
after having agreed to honor the bill refuses acceptance, the holder can immediately call
upon the drawer, who, upon taking up the bill, may commence suit against the drawee
and recover the principal, interest, damages and costs. So in case of a bill drawn for the
accommodation of the drawee; if not accepted, the holder can immediately call upon the
drawer, who, upon taking it up, may commence suit against the drawee for the amount of
the accommodation he received, with the costs and charges expended by the drawer for
his accommodation. Immediate notice of non-acceptance is therefore equally necessary in
both cases, a failure of the drawee in either case being equally prejudicial to the drawer.
In a regular transaction, if, after acceptance, the acceptor refuse to pay, the drawer, after
taking up the bill, may commence suit against the acceptor on the bill and recover the
principal, interest, damages and costs. So in the bill drawn to accommodate the drawee,
if after acceptance (which is the present case) the acceptor refuse to pay, the drawer, after
taking up the bill may commence action against the acceptor and recover the principal,
interest, damages and costs. If the acceptor in either case should fall, both drawers would
sustain precisely the same injury; the one by being unable to withdraw his funds to get an
indemnification for the interest, damages and costs; and the other by being unable to get
a reimbursement of the principal as well as interest, damages and costs. No two cases can
be more parallel. If, then, notice is necessary to a drawer on funds, it is equally necessary
to a drawer for the accommodation of the drawee; for in pari ratione eadem est lex. To
show that the indorser of an accommodation note is not entitled to notice the plaintiff's
counsel cited Christian's note to 2 Bl. Comm. 470. But the writer of that note refers to no
case but De Berdt v. Atkinson, [2 H. Bl. 336.] The principle may be right (considered in
analogy to the cases of drawers without funds and without a right to draw,) when applied
to the case of a note drawn to accommodate the indorser, because he is the person who
is ultimately to pay without retribution; for if he is compelled to pay in the first Instance
he can never resort to the maker. Such is the case of the drawer without funds. If he is
obliged to pay the bill in the first instance he never can come upon the drawee. In these
cases the insolvency of the maker or of the drawee can make no difference to the indorser
of the note or the drawer of the bill; and as they are the principal debtors on the note and
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bill, notice to them can be of no use. But if the principle should be applied to the case
of a note indorsed for the accommodation of the maker, it will be applied without the
support of any of the reasons which have been alleged to justify the want of notice in the
case of a drawer without funds. The only case reported, within my recollection, which has
decided that the drawer of an accepted bill is not entitled to notice, Is that of Walwyn v.
St. Quintin, 1 Bos. & P. 652, and in that case the bill was for the accommodation of the
payee, and the action was by the indorsee against the drawer. The acceptor had funds of
the payee but not of the drawer. I confess it is difficult to understand the reasoning of the
chief justice in delivering the opinion of the court, in that case. He says,—“as far as con-
cerns the drawer, it is what has been called, a mere accommodation.” This is true, but it
was not for his own accommodation, which seems to me to be the only kind of accommo-
dation which will justify the want of notice. He then proceeds,—“and all consideration of
effects of the drawer in the hands of the acceptor may be laid aside.” This again is strictly
and literally true. But the drawer had a fair pretence for drawing, and the acceptance was
on the ground of a fair mercantile agreement. For it is stated that the drawee had actually
accepted the bill on the faith of funds put into his hands by the payee to meet the pay-
ment. And in the next page his lordship says: “But it may be proper to caution bill-holders
not to rely on it as a general rule, that if the drawer has no effects in the acceptor's hands,
notice is not necessary. The cases of acceptances on the faith of consignments from the
drawer not come to hands, and the case of acceptances on the ground of fair mercantile
agreements, may be stated as exceptions, and there may be possibly many others.” In the
next sentence, also, he seems to admit that where the drawer has no effects in the hands
of the drawee, yet if he has “a fair pretence for drawing” although it is for the purpose
of raising money by discount for himself, yet he is entitled to notice. Here then seems to
be a difference between the opinion and the judgment of the court which it is difficult to
reconcile. He proceeds: “It seems clear that notice can be of no use to him (the drawer);
his situation being this, that if the acceptor does not pay, he must; and may then, and not
till then, resort to the acceptor to be reimbursed; notice, therefore, can
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amount to nothing, since his situation cannot, be changed.” So in the case of a real
negotiation, the situation of the drawer is, that if the acceptor does not pay, he must, pro-
vided he has due notice. If the chief justice meant to say that the defendant, St. Quintin,
was absolutely bound to pay if the acceptor did not, it was begging the question. But his
argument seems to rest on the ground that the drawer could not resort to the acceptor un-
til he (the drawer) had paid the bill. But notice was necessary to him, that he might know
where to apply to take up the bill, before the acceptor shall become insolvent Notice also
might be of use to him, even before payment, as thereby he would take measures to get
security from the acceptor, to indemnify himself when the bill should come back to him.
His situation would certainly be very much changed by the want of notice, if the acceptor
should fail after the bill became payable; for if due notice had been given he might have
taken up the bill, and compelled the acceptor to repay him the money.

His lordship says: “Perhaps, indeed, it (notice) ought never to be dispensed with, since
it is a part of the same custom of merchants, which creates the duty; especially as the
grounds for dispensing with it, are such as cannot influence the conduct of the holder of
a bill, at the time when he is to determine whether he will, or will not give notice; for
ninety-nine times in a hundred, he cannot know whether the drawer have or have not
effects in the hands of the acceptor, or for whose accommodation the bill was drawn. It
has, however, been resolved in many cases, where the drawer has had no effects in the
hands of the acceptor, that notice might be dispensed with.” This last position seems to
have been taken for granted; but I can find no such cases. In all the prior cases, the bill
had not been accepted. He also says: “Where the drawer has no effects, and has no fair
pretence for drawing, or where he draws without having effects intended to be applied in
payment, and only for the purpose of raising money by discount for himself, and a fortiori
for the acceptor, which is this case, it is fairly deducible from the cases which have been
resolved, that notice need not be given.” Where the bill is drawn and accepted (without
funds) for the accommodation of the drawer, it may be admitted that the drawer is not
entitled to notice, without affecting the present case; but it is difficult to conceive why
there should be a stronger reason for dispensing with notice to the drawer, where the bill
is drawn for the accommodation of the acceptor, than where it is drawn for the accom-
modation of the drawer. Indeed, in the former case, I can see no reason for dispensing
with notice which will not apply to every possible case. But if this is to be taken as a
bill of exchange, can it be said that French, the drawer, had not funds in the hands of
Duncanson, the acceptor, before the bill became payable? This action is brought by the
plaintiffs, the indorsers of the note, or payees of the bill, against their immediate indorser.
They can only support their action, by showing the money to be paid to him or to his
use. They paid the money to Duncanson, the maker of the ncte, or acceptor of the bill.
Unless this payment can be applied to French, the indorser, there was no consideration
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between the plaintiffs and defendant. It is only by considering the money as paid by the
plaintiffs to French, and by French to Duncanson, that the plaintiffs can maintain their
action. The money, then, which was thus paid, was the funds of French in the hands of
Duncanson, upon which French had a right to draw this bill in favor of the plaintiffs. The
money in Duncanson's hands, was the fund out of which the note was to be paid, and
the non-application of that fund to the object for which it was intended, was a sufficient
reason why notice ought to have been given to French, in order that he might get the fund
into his own hands, or secure himself against his responsibility. But, it is said, that in this
case it is stated that French has received no injury, by want of notice. This may be truly
said, for French has not yet been compelled to pay the money. It may be answered, that
if French was entitled to notice, the fact that he had not received injury by the want of it,
would not be sufficient to dispense with it; and such evidence ought not to be received,
and if received, ought not to be regarded. Before the plaintiffs can be let in to give such
evidence, they must show that French was in the situation of a drawer without funds and
without a right to draw, and that notice could not have been of any use to him.

There is another reason why I cannot consent to give the direction as prayed. It ap-
pears, by the case stated for our opinion, that the last day of grace on the note was the
12th of December, and that no demand of payment was made upon the maker of the
note until the 15th of December. This was giving a new credit to the maker; and although
French might be responsible without notice, if due diligence had been used in demanding
the money from the maker, yet it is certainly competent for the plaintiffs to release him
from that responsibility; and I am not clear that they have not done so by giving this new
credit. The case also states a negotiation between the defendant's agent and the plaintiffs
for the adjustment of this note. If that is intended to be argued before the jury, or in the
court above, as a waiver of the right to notice, I cannot let it go without also instructing
the jury that if they should be satisfied that that negotiation was entered into by the agent
without a knowledge of the fact of want of notice, and of the law arising upon that fact, it
did not amount to a waiver of the right to notice.
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Mr. Gantt then prayed the court to instruct the jury, that if the jury should be of opin-
ion, from the evidence, that the plaintiffs neither paid nor gave any valuable consideration
to the defendant's testator for the note, they could not recover. Kyd, Bills, p. 277.

THE COURT refused the instruction as prayed, but directed them, that if they should
be of opinion that the note was drawn by W. M. Duncanson, and indorsed and delivered
by G. French to the plaintiffs, and that thereupon the plaintiffs paid the money to W. M.
Duncanson, with the knowledge and assent of G. French, there was a sufficient consider-
ation as between the plaintiffs and G. French.

Mr. Gantt then prayed the court to instruct the jury, (in substance,) that the money so
paid to W. M. Duncanson, was such a consideration moving from French to Duncanson,
as to entitle French to due notice of the non-payment, and to make the laches of the plain-
tiffs in not demanding payment of Duncanson until the 15th of December, a discharge
of French from his liability; and that such laches and want of notice, if proved, would
discharge him accordingly.

But THE COURT refused to give the instruction. CRANCH, Circuit Judge, contra.
Verdict for the plaintiffs, $1,917.
[NOTE. This judgment was reversed by the supreme court in French v. Bank of Co-

lumbia, 4 Cranch, (8 U. S.) 141. Marshall, Chief Justice, in delivering the opinion, said:
“By the general rule of law the omission to demand payment from the maker when the
note becomes payable, and to give notice to the indorser that payment has been refused,
discharges the indorser.” As applied to bills of exchange, the rule “requires this notice,
not merely as an indemnity against actual injury, but as a security against a possible injury
which may result from the laches of the holder of the bill. * * * A drawer who has no
effects in the hands of the drawee is said to be without the reason of the rule, and there-
fore to form an exception to it.” But this is doubtful, “except in cases where, in point of
fact, the drawer had no right to expect that his bill would be honored, and could sustain
no injury by the neglect of the holder to give notice of its being dishonored. In reason, it
would seem that in such cases only can the exception be admitted, and that the necessity
of notice ought to be dispensed with only in those cases where notice must be unnec-
essary, or immaterial to the drawer.” “However * * * the law may be with regard to the
drawer of a bill of exchange who from other circumstances may fairly draw, but who has
no effects in the hands of the drawer, it seems settled in England, * * * that the law with
regard to a promissory note is different, and that if, in any case where the note is made
for the benefit of the maker, notice to the indorser can be dispensed with, it is only in the
case of an insolvency known at the time of indorsement. In point of reason, justice, and
the nature of the undertaking, there is no case in which the indorser is better entitled to
demand strict notice than in the case of an indorsement for accommodation, the maker
having received the value.”]
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1 [Reported by Hon. William Cranch, Chief Judge.]
2 [Reversed in 4 Cranch (8 U. S.) 141.]
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