
Circuit Court, D. Maine. 1874.

BABSON V. THOMASTON MUT. FIRE INS. CO.
[4 Ins. Law J. 50.]

INSURANCE—INSURABLE INTEREST—TRUSTEE.

[A trustee duly appointed by a court in place of the one named in a will, who has declined to serve,
has an insurable interest in the property charged with the trust, and may take out a fire insurance
policy thereon in his own name, provided he communicates the facts as to title to the insurer.]

At law. Action by John Babson against the Thomaston Mutual Fire Insurance Com-
pany, on a policy of insurance upon a dwelling
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house, the defense to which was that, at the time of effecting the insurance, plaintiff
had no title or insurable interest in the property. [Judgment for plaintiff.] The case was
tried before the judge without the intervention of a jury. The facts of the case are as
follows: The property formerly belonged to Sarah McCrate. She died leaving a will, in
which Richard H. Tucker was named executor, and who also was constituted trustee, to
whom this property was devised in trust. The will likewise contained the following clause:
“And I hereby authorize and empower the said Richard H. Tucker, the trustee before
named, to appoint a trustee to be substituted for him in case he, the said Tucker, should
from any cause be unable to act as such, and also to name a suitable person to succeed
him as trustee after his decease; which appointment of a substitute or successor is to be
made by the said Tucker in writing, and such substitute or successor shall have the same
powers and authority as the present trustee; or if said appointment of a new trustee shall
not, from accident or otherwise, be made by the present trustee, or his successor, then
the then judge of probate for the county of Lincoln shall appoint one in case of a vacancy
as provided by law.” Tucker, the trustee, declined both trusts, in a writing addressed to
the judge of probate, in the following words, viz.: “I decline both trusts, and recommend
the Hon. John Babson as the most proper and suitable person for the acceptance of the
above trust, in my place and stead.” Thereupon the judge of probate passed a decree in
substance as follows: “And the said Richard H. Tucker having in writing declined the
trust reposed in him by virtue of said instrument, (the will,) ordered, that John Babson
be administrator with the will annexed, first giving bond, with sureties,” etc. A bond was
furnished, in addition to one as administrator, approved and ordered to be recorded, con-
taining the recital “that whereas the said John Babson has been appointed by the judge of
probate trustee of the estate of Sarah McCrate, late of Wiscasset, deceased, agreeably to
the provisions of the last will and testament of said Sarah McCrate, and certain property
having come into his hands in trust for purposes in said will set forth: now, therefore,
if the said John Babson shall faithfully execute such trust according to the will of the
testatrix, so far as is consistent with law, and shall make a true and perfect inventory,”
etc. Plaintiff thereupon proceeded to execute the trust, and under this state of the title
took out a policy in the name of “John Babson,” describing the property as “his dwelling
house,” although it appeared in evidence that the facts as to title were communicated to
the company when the insurance was effected.

Held that the facts disclosed an insurable interest in plaintiff, and judgment was en-
tered for plaintiff.

Before SHEPLEY, Circuit Judge.

This volume of American Law was transcribed for use on the Internet

through a contribution from Google.

BABSON v. THOMASTON MUT. FIRE INS. CO.BABSON v. THOMASTON MUT. FIRE INS. CO.

22

http://www.project10tothe100.com/

