
Circuit Court, District of Columbia. March Term, 1840.2

ASH V. WILLIAMS.

[5 Cranch, C. C. 674.]1

SLAVERY—CONDITIONAL BEQUEST OF SLAVES—FREEDOM.

In the will of Maria T. Greenfield is the following clause: “I also give and bequeath to my nephew,
Gerard T. Greenfield, all my negro slaves, namely Ben, Mansa, James, &c, (naming seventeen
slaves,) provided he shall not carry them out of the state of Maryland, or sell them to any one; in
either of which events I will and desire the said negroes to be free for life.” The legatee sold one
of them (the petitioner) to the defendant. held, that the petitioner thereby became entitled to his
freedom.

[See note at end of case.]
The petitioner claimed his freedom under the clause of the will recited in the margin.

Upon the death of the testatrix, the legatee, who was also executor, took possession of
the petitioner and the other slaves bequeathed to him by the will and held them until he
sold the petitioner to the defendant.

Mr. Bradley, for the petitioner, contended that it was a bequest of freedom to the
slaves, upon the occurrence of the event of removal or sale. This is a limitation over, in
the event of the sale or removal of the negroes by the legatee. Although they are personal
property, yet they are also recognized as persons, and are so called in the constitution of
the United States; and are capable of receiving a bequest of freedom; even an implied
bequest. Dolly Mullin's Case, [Hall v. Mullin,] 5 Har. & J. 190; Wheeler, Slavery, 183,
252; Fitzhugh v. Foote, 3 Call, 13; Le Grand v. Darnell, 2 Pet [27 U. S.] 664; Wallings-
ford v. Allen. 10 Pet. [35 U. S.] 583; Menard v. Aspasia, 5 Pet. [30 U. S.] 505; Lee v.
Lee, 8 Pet. [33 U. S.] 44; Boyce v. Anderson, 2 Pet. [27 U. S.] 154, 155; McCutchen v.
Marshall, 8 Pet [33 U. S.] 220. This is a question of intention. The testatrix had a right
to dispose of her property absolutely, or sub modo. She had a right to bequeath freedom,
conditionally, or in a certain event; and when the event occurs, the right to freedom be-
comes absolute. Dommett v. Bedford, 6 Term R. 684; Gill v. Pearson, 6 East, 173; Pow.
Dev. 265; Smith v. Bell, 6 Pet. [31 U. S.] 74; Gulliver v. Poyntz, 3 Wils. 141; Bradley
v. Peixoto, 3 Ves. 324; Brandon v. Robinson, 18 Ves. 429; [Yarnold v. Moorhouse,] 1
Russ. & M. 364; Hall v. Smith, 14 Ves. 429.

Mr. Marbury and Mr. Jones, contra, contended that the prohibition to sell or remove
the slaves is repugnant to the bequest and therefore void; and that the bequest
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vested an absolute right to the slaves in the legatee. There is no difference in the deci-
sion of cases of freedom, and other cases; nor in the construction of wills. Mima Queen v.
Hepburne, 7 Cranch, [11 U. S.] 200; Corcoran v. Jones, in this court at last term, [Case
No. 3,229;] Bradley v. Peixoto, 3 Ves. 324; Newkerk v. Newkerk, 2 Caines, 345.

THE COURT, (CRANCH, Chief Judge, and MORSELL, Circuit Judge, doubting,)
at the prayer of the petitioner's counsel, instructed the jury, that by the fact of the sale of
the petitioner the estate or property in the petitioner so bequeathed to the said Gerard
T. Greenfield, ceased and determined; and the petitioner, thereupon, became entitled to
freedom as claimed in his petition.

CRANCH, Chief Judge, delivered the following opinion. The petitioner claims his
freedom under the following bequest in the will of Maria Anna T. Greenfield, dated
September 16th, 1824. “I also give and bequeathe to my nephew Gerard T. Greenfield,
all my negro slaves, namely, Ben, &c, (naming seventeen); provided he shall not carry
them out of the state of Maryland, or sell them to any one; in either of which events I
will and desire the negroes to be free for life.” Here is a clear bequest of freedom to the
slaves upon the happening of a certain event, which has happened; for it is admitted that
the said Gerard T. Greenfield, sold the petitioner to the defendant. The condition, in the
bequest, that the legatee should not sell the slaves may be repugnant to the bequest of the
slaves to the legatee, and may therefore be void as a condition, and the bequest may be
absolute to him; but that does not prevent the happening of the event upon which the be-
quest of freedom to the slaves also became absolute. Here then are two absolute bequests
inconsistent with each other; in which case the last of the bequests must prevail, as being
the last will of the testatrix. But the bequest of freedom to the slaves is not a condition
annexed to the bequest of the slaves to Gerard T. Briscoe. It is an independent bequest
which has become absolute upon the happening of a certain event; and the circumstance,
that that event consisted of an act done in the supposed violation of a condition which is
void, as being repugnant to the legacy to G. T. Greenfield, does not affect the truth of the
fact, that that event has happened; to wit, the sale of the petitioner, by which his title to
freedom became absolute. There is another view of the subject. The owner of property
has a right to dispose of it as he pleases, either absolutely, or sub modo; or to grant or be-
queathe a temporary use of it, reserving to himself an ultimate right of property. It is true
that if he parts with his whole interest in the thing to his legatee, with condition that the
legatee shall not alienate it, such condition is void, and the bequest is absolute. But if any
right or interest in the thing remains in the testator, and not bequeathed to that legatee,
he may annex such condition, for it is not repugnant to that bequest. This remaining right
or interest may be bequeathed over, or pass to the next of kin, as being undisposed of by
the will. The intention of the testator is the rule of construction of the will. In the present
case the question is, whether the testatrix intended to devise to G. T. Greenfield such an

ASH v. WILLIAMS.ASH v. WILLIAMS.

22



estate in, or right over, these slaves, as would enable him to carry them out of the state
of Maryland, or to sell them. It is very clear that she did not, for she has plainly declared
her will that he should not sell or remove them, by giving them their freedom, if he did.

The words of the legacy to G. T. Greenfield, therefore, which, without the proviso,
and bequest of freedom to the slaves, would have given him an absolute right to them,
are restrained by that proviso, and that subsequent legacy of freedom, which operate upon
the supposed absolute legacy to G. T. Greenfield, exactly as the devise of the remainder
to the son in the case of Smith v. Bell, 6 Pet. [31 U. S.] 74, operated upon the absolute
devise to his mother; namely, by limiting and restraining the supposed absolute bequest
to G. T. Greenfield, and show that she did not intend to give him an absolute estate in
the slaves. See Prest. Est. 38, 42, 43, 45, 46. If she had said, I give and bequeathe all my
slaves to G. T. Greenfield, provided they shall be free at his death; according to the case
of Smith v. Bell, the estate, under such a bequest, to the said G. T. Greenfield, would
be only an estate for life; and, a fortiori, if she had restrained him from selling or remov-
ing them. There is only this difference; that the death of G. T. Greenfield was an event
which must certainly happen, and his sale of the slaves might never happen; but although
his death would be certain, yet it would be uncertain whether he would die before the
slaves. There would, therefore, be an uncertainty in both cases; and the uncertainty of
the event cannot deprive the slaves of the benefit of it, if it should happen. It is a mere
question of construction of the will, which construction must be governed by the intent of
the testatrix, derived from a view of the whole will. If she had said, in her will, that her
slaves should be free at the death of her nephew, and that, in the meantime, he should
not remove nor sell them, but should be entitled to their labor and services, I can see
no reason why this should not be a good bequest of freedom to the slaves who should
be alive at his death; and I think that a similar construction should be given to this will
upon the event of a sale. The law of Maryland which authorizes the owner to manumit
his slaves by his last will, makes them capable of taking their freedom under
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such a bequest, although the manumission should be intended to take effect at a future
time or upon a contingent event. If It should be said that these slaves may be taken in
execution against G. T. Greenfield, and sold as his property, the same may be said of any
other bequest of slaves subject to a contingent right, to freedom at a future day; but I ap-
prehend nothing more could be sold under the execution than the right, title, and interest
of the legatee. If the sale should be by collusion with the creditor to defeat the right of
freedom, I suppose it might be set aside on the ground of fraud. But it has been said, in
argument, that this bequest of freedom to the slaves is void because it is upon an unlaw-
ful condition. The condition of this bequest, (if it be a condition,) is, that G. T. Greenfield
should remove or sell the slaves. But it is contended by the defendant that such removal
or sale is not unlawful; and, if so, the bequest is not upon an unlawful condition. But the
sale is pot the condition of the bequest; it is only the event, or fact, upon the happening
of which the bequest is to take effect; and whether that sale be lawful or unlawful the
effect upon the petitioner's right to freedom is the same. Verdict for the petitioner. Bill of
exceptions taken by the defendant.

[NOTE. The judgment in this case was affirmed by the supreme court. Williams v.
Ash, 1 How. (42 U. S.) U

1 [Reported by Hon. William Cranch, Chief Judge.]
2 [Affirmed by supreme court in Williams v. Ash. 1 How. (42 U. S.) 1.]
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